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HUTCHINSON ON CARRIERS. = 
big 


One of the most admirable of legal text-books. It aut Toome 740 rately and 
fully with the important subject of Carelers of Goods and Paseemst’ Wr The legal 
_ eritics have been enthusiastic in their reviews of the work, one saying ‘‘Comyns, 
Stephen, Benjamin, Robinson and Hutchinson make up a band of original law writers 
whose classic works can never be superseded,’’ and another: ‘*The American Law of 
Carriers was comparatively a muddle until the hand of Robert Hutchinson imparted 
to it order and symmetry.”’ 


Second Edition, amplified and with the latest cases. By FLOYD R. MECHEM. 
One Volume. Octavo. $6.50 net. 


MECHEM ON AGENCY. 


This work, used as a text-book in several of our law schools, and generously 
commended by the profession, is the result of an endeavor to produce a book that 
should supply whatever information on the subject of Principal and Agent the prac- 
ticing lawyer needs. It is logically arranged, and the statements of law and the rea- 
sons therefore are clear and straightforward and sound, and so fortified by citation 
(there is no later work on the subject) that it is one of the most usable and asatis- 
factory of recent law.books. It fairly illustrates the term ‘‘a practical treatise.’’ It 
deals with important branches of the subject not found in the earlier treatises. To 
make it the more convenient, its references are parallel—to the American Decisions, 


the American Reports and the various Reporters. 
One Volume. Octavo. Sheep. $6.00, prepaid. 


MECHEM ON PUBLIC OFFICERS. 


The leading work on this important subject. Among many subjects treated ex- 
haustively in it, the following may be noted: Who-Are and’ Who May be Public 
Officers—How Office Differs from Employment—Appointment—Vacancies—Elec- 
tions—Authority of Officers—Liability of Particular Officers—Rights of Public 
Officers Against the Public and Against Private Individuals—Liability of the Public 
for Acts of Officers—Liability of Third Persons—Validity of Contracts Respecting 
Officers, ete.—Rights, Duties and Liabilities of Officers de facto—Bonds and Sure- 
ties—Special Remedies as Applied to Officers. The work is conveniently and clearly 
arranged, and the citations are abundant and give the gist of the cases cited. As in 
his popular work on Agency, the author has, with considerable labor, given parallel 
references to the American Decisions, American Reports and the American State 
Reports. 








One Volume. Octavo. $6.00, prepaid. 
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THE NEW YORK CODE OF C1VIL PROCEDURE. 














PREPARED FOR THE USE OF STUDENTS. 





By JAMES L. BISHOP, of the New York Bar. 


AUTHOR OF A TREATISE ON INSOLVENT DEBTORS, ETC. 





This book is the outcome of a special course of lectures on Code Practice, delivered at Columbia 
Law School during the session of 1891-92. The lectures, as originally prepared, have been revised and 
enlarged, and are here presented in the form of a treatise for the use of students and beginners. 

The design is to present A FULL: OUTLINE OF THE STEPS IN AN ORDINARY CIVIL AC. 
TION following the provisions of the Code. The subject has been treated with appropriate simplicity 
of expression and illustration for those who are entering upon their professional studies and work, 
and states general features and elementary principles in a manner helpful to the more detailed investi- 
gation which the needs of actual practice may require. 


While there have been a number of other books on Code Practice published, this work 
of Mr. Bishop’s is the first attempt made to supply a want that has been long felt for an 
introductory, or a first book for the student and beginner on the Practice under the 

_—* Code of Civil Procedure. In this work a complete history of an ordinary civil action 
from its commencement to its termination is given, and in form of expression and illus- 
tration so plain and simple that the law student or young lawyer cannot fail to com- 
prehend the details of a civil action from its beginning to the end. 


Bishop on Code Practice in Personal Actions is a very handsome octavo volume of 
some 600 pages, printed and bound in the best law book style. 


Price $5.00 net; or $5.25, delivered on receipt of price. 
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A Colorado subscriber, whose letter appears 
elsewhere, takes issue with our interpretation 
of the language of the supreme court of that 
State, in the case of Field v. Small. Our 
correspondent misinterprets what was said in 
our last observations upon that case. 

We never supposed that the language of 
the court was to be referred to the statute 
of frauds. The provision of the statute of 
frauds of Colorado regulating the matter, as 
found in the compilation of 1883, is in these 
words: ‘‘Every contract * * * for the 
sale of any lands shall be void unless the 
contract or some note or memorandum there- 
of expressing the consideration be in writing, 
and be subscribed by the party by whom the 
lease or sale is to be made.’’ It is tooplain to 
need argument that Judge Hayt did not base 
his decision upon this statute, and our re- 
marks in the issue of February 10th were 
directed only to repel what was said by our 
Virginia correspondent. 

A contract for the sale of lands rests, as 
concerns this question, upon the same grounds 
as any other contract. If the purchaser 
must, in order to have a valid right to the 
lands, or be able to specificially enforce the 
contract, have himself subscribed it, then the 
same rule applies where he bargains fora 
horse or any other article of personal prop- 
erty; but that this is not the law, and that the 
omission of the purchaser to sign the contract 
does not make it a mere option, is abundantly 
established by authority. If our correspond- 
ent or the court desires authority upon this 
question, we refer to Sanborn v. Flagler, 9 
Allen, 474; Justice v. Lang, 42 N. Y. 494; 
Grow v. Hedges, 55 Pa. St. 504; Ruttenberg 
v. Main, 47 Cal. 213; Louber v. Connit, 36 
Wis. 183. 

The Supreme Court of Colorado itself had 
distinctly announced the true doctrine long 
before the case of Field v. Small, Cary v. 
McIntyre, 7 Colo. 173. 

We have recently received from the Vir- 
ginia subscriber, who undertook to combat 
our views upon the main question, an able 
essay from his stand-point, which we will 
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shortly publish as a leading article. It is our 
purpose and pleasurein this, as in every other 
legal controversy, to give both sides a chance 
to be heard, deeming it to be the province of 
a law newspaper to shed all the light that is 
possible upon obscure questions, our columns 
being as free to those who criticise as to those 
who approve our opinions. 





The ancient question upon which courts 
have always been divided, as to whether stock 
dividends are income and should go to a life 
tenant, or whether they are capital and be- 
long properly to the remainder-man, recently 
came up before the Supreme Court of Ken- 
tucky in Hite v. Hite, the conclusion of that 
court being that such dividends were profits 
and should go to the life tenant. This is the 
Pennsylvania rule as laid down in Earp’s Ap- 
peal, 28 Pa. St. 368, while the United States 
Supreme Court, in Gibbons v. Mahone, 136 
U. S. 549, follow the English doctrine that 
stock dividends are capital. The question is 
an exceedingly nice one and, as might be 
supposed from the character of the courts an- 
nouncing opposing views, of great perplexity. 
Upon this subject, as upon many other con- 
troverted questions of law, we quite agree 
with the editor of the Yale Law Journal who, 
taking the above case as the text of a plea 
for greater uniformity in the law, adds that 
he is ‘‘not prepared to say which line of de- 
cisions seems to be based upon the better 
reasoning, but we do think that one rule would 
be more satisfactory than two.’’ 





The London Law Journal calls attention 
to a comical mistake which appeared in a 
recent issue of the Boston Green Bag as fol- 
lows : 

‘‘Our enterprising and able American con- 
temporary, the Green Bag, perpetrates a 
curious blunder in its issue for last month, 
which has just reached us. The number 
contains an illustrated sketch of Lord Justice 
Bowen, in which the following eloquent pas- 
sage occurs: ‘The legal profession glory in 
his comparitive youthfulness (the italics are 
ours), his splendid culture, his courtesy, his 
dignity, and his perfect mastery of the history, 
theory, and the practice of law.” The ac- 
companying portrait, however, is not that of 
Lord Justice Bowen at all, but presumably 
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of some American lawyer, among whose at- 
tributes ‘comparitive youthfulness’ can cer- 
tainly no longer be included, and who seems, 
if we may judge from his photograph, some- 
what surprised at the atmosphere of lauda- 
tion which surrounds him. It is very seldom 
that our bright contemporary trips in such a 
manner as this. We call its attention to this 
accidental aberration from accuracy chiefly in 
the hope that it will immortalize the episode 
in the ‘Legal Facet,’ which form such an 
entertaining feature in its columns.’’ 








NOTES OF RECENT DECISIONS. 


Anti-Trust Law — Foreicn INSURANCE 
Company—ComBInaTION TO INCREASE RaTEs. 
—The Supreme Court of Kansas, in State v. 
Phipps, 31 Pac. Rep. 1097, decide that the 
word ‘‘trade,’’ as defined by the same court 
in In re Pinkney, 47 Kan. 89, does not mean 
interstate commerce, nor was such a meaning 
within the contemplation of the court at the 
time the decision was rendered ; that the busi- 
ness of insurance, as ordinarily conducted in 
the State by insurance companies organized 
under the legislation of other States, is not 
interstate commerce. They also hold that 
foreign insurance companies doing business in 
that State that conbine to control and in- 
erease the rates of insurance on property vio- 
late the provision of the ‘‘anti-trust’’ law of 
1889, and their local agents who attempt to 
and do enforce such combined rates are sub- 
ject to prosecution under the provision of 


that act. Simpson, C. J., says: 

The major premise of the argument in favor of the 
discharge of the appellants is that this court has 
decided in a recent case that insurance is a “trade,” 
within the meaning ofthe provisions of the anti-trust 
law of this State, under which these appellants were 
prosecuted and convicted. The exact question in the 
ease of Inre Pinkney, 47 Kan. 89, 27 Pac. Rep. 179, 
was whether the word ‘“‘trade,” in the title to the 
anti-trust law (being chapter 257, Laws 1889), so far 
as it relates to the business of insurance contained in 
the first section of the act, was broad enough to fairly 
indicate that such a provision with respect to insur- 
ance was a part ofthe act; and the court held the 
act valid so far as it related to the business of insur- 
ance, that being covered by the title of the act. This 
is what the court did say: “The question presented 
is, does the word ‘trade,’ used in the title, fairly 
indicate and include the provisions of the act with 
reference to insurance? Itis argued that the usual 
meaning of the word should govern, and in that 
sense it has reference to the business of selling or 
exchanging some tangible substance or commodity 
for money, or the business of dealing by way of sale 

exchange in commodities; and it is said that the 





use of the word in connection with that of ‘products,’ 
in the title qualifies the meaning of ‘trade,’ and 
makes it all the more apparent that the construction 
contended for is the correct one. Thisis the com- 
mercial sense of the word, and possibly may be the 
most common signification which is given to it; but 
it is not the only one, nor the most comprehensive 
meaning in which the word is properly used. In the 
broader sense, it is any occupation or business carried 
on for subsistence or profit. The broader 
signification’given to the word by most of the lexicog- 
raphers would fairly embrace and cover the pro- 
visions ofthe act with reference to the business of 
insurance. The title prefixed to an act may be broad 
and general, or it may be narrow and restricted, but 
in either eventit must be a fair index of the provisions 
ofthe act. . . That the broader meaning of the 
word ‘trade’ was the one intended by the legislature 
is manifest from the incorporation of the insurance 
provision in the body ofthe act. .. How can it 
be said that the business of insurance is foreign to 
the title of the act, when the subject expressed in the 
title—taken in its broadest sense, and the one intended 
by the legislature—would embrace such business?” 
So it may be fairly said, as it is in the printed brief of 
counsel for appellants, that a legislative and « judicial 
definition of insurance is that itis “trade,” within 
the meaning of the anti-trust law of this State. 


The minor premise of counsel is that “trade,” as 
defined by this court in the case of Jn re Pinkney, 
supra, means interstate commerce. This is an as- 
sumption, rather than a fair and logical deduction 
from the language used in the opinion. Trade 
between citizens of this State is not interstate com- 
merce. Trade between a citizen of this State anda 
citizen of another State temporarily in this State is 
not interstate commerce. In fact, at the time the 
opinion in the case of Jn re Pinkney was written, 
there were no facts in the case that would suggest to 
the mind of the writer any question as to interstate 
commerce, because nowhere in the complaint, pro- 
ceedings, or record of that case is it hinted that the 
unlawful combination intended and designed to con- 
trol the cost of insurance was made or attempted by 
other persons than residents of the State of Kansas. 
So that itcan be positively asserted that the word 
“trade,” as used in that decision, meant then, and 
means now, trade between citizens of this State, 
— domestic trade, if you please, — and not trade or 
commerce between citizens of different States, or 
interstate commerce. It is a conclusive presumption 
of the law that this court knew that the legislature of 
this State had no power to regulate interstate com- 
merce, and the presumption is equally strong and 
conclusive that by the use of the word “trade” the 
intercourse between citizens of different States that 
constitutes interstate commerce was not in contempla- 
tion. It has been judicially determined, time and 
time again, by the highest judicial authority in the 
land, that issuing a policy of insurance is not a trans- 
action of commerce. The Supreme Court of the 
United States, in the case of Paul vy. Virginia, 8 Wall. 
168, in an elaborate opinion by Mr. Justice Field, say: 
“The policies are simple contracts of indemnity 
against loss by fire, entered into between the corpo- 
rations and the assured, for a consideration paid by 
the latter. These contracts are not articles of com- 
merce, in any proper meaning of the word. They 
are not subjects of trade and barter, offered in the 
market as something having dh existence and value 
independent of the parties to them. They are not 
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commodities to be shipped or forwarded from one 
State to another, and then put up for sale. They are 
like other personal contracts between parties, which 
are completed by their signature and the transfer of 
the consideration. Such contracts are not interstate 
transactions, though the parties may be domiciled in 
different States. The policies do not take effect. are 
not executed contracts, until delivered by the agent 
in Virginia. They are, then, local transactions, and 
are governed by the locallaw. They do not consti- 
tute a part of the commerce between the States, any 
more than a contract for the purchase and sale of 
goods in Virginia by a citizen of New York whilst in 
Virginia would constitute a portion of such commerce. 
In Nathan y. Louisiana, 8 How. 73, this court held 
that a law of that State imposing a tax on money and 
exchange brokers who dealt entirely in the purchase 
and sale of foreign bills of exchange was not in con- 
flict with the constitutional power of congress to 
regulate commerce. The individual thus using his 
money and credit, said the court, ‘is not engaged in 
commerce, but in supplying an instrument of com- 
merce. He is less connected with it than the ship- 
builder, without whose labor foreign commerce 
could not be carried on.’ And the opinion shows 
that, although instruments of commerce, they are the 
subjects of State regulation, and, inferentially, that 
they may be subjects of direct State taxation. ‘In 
determining,’ said the court, ‘on the nature and effect 
of a contract, we look to the /ex loci where it was 
made or where it was to be performed; and bills of 
exchange, foreign or domestic, constitute, it would 
seem, no exception to this rule. Some of the States 
have adopted the law merchant, others have not. 
The time within which a demand must be made ona 
bill, a protest entered, and notice given, and the 
damages to be recovered, vary with the usuages and 
legal enactments of the different States. These laws, 
in various forms and in numerous cases, have been 
sanctioned by this court.’ And again: ‘For the 
purposes of revenue the federal government has 
taxed bills of exchange, foreign and domestic, and 
promissory notes, whether issued by individuals or 
banks. Now, the federal government can no more 
regulate the commerce of a State thana State can 
regulate the commerce of the federal government, 
and domestic bills or promissory notes are as neces- 
sary to the commerce of a State as foreign bills to the 
commerce of the Union; and if a tax on an exchange 
broker who deals in foreign bills be a regulation of 
foreign commerce, or commerce between the States, 
much more would a tax upon State paper by congress 
be a tax on the commerce of a State.’ If foreign bills 
ofexchange may thus be the subject of State regula- 
tion, much more so may contracts of insurance against 
loss by fire.”” The doctrine of this case was distinctly 
affirmed by the supreme court in the case of Insurance 
Co. vy. Massachusetts, 10 Wall. 566, in which Mr. 
Justice Miller says: ‘*The case of Paul v. Virginia 
decided that the business of insurance, as ordinarily 
conducted, was not commerce, and that a corporation 
having an agency by which it conducted business in 
another State was not engaged in commerce between 
the States.” The case of Paul v. Virginia was dis- 
tinctly affirmed in the cases of Doyle vy. Insurance Co., 
94 U. S. 535, and Philadelphia Fire Ass’n v. New 
York, 119 U. S. 110, 7 Sup. Ct. Rep. 108, and has been 
cited approvingly in many other federal and 
numerous State decisions. It must now be regarded 
as the law of the land, in spite of the facetious criti- 
cisms of counsel for appellants. In Paul vy. Virginia. 
astatute of that State required that every insurance 





company not incorporated by Virginia should, as a 
condition of carrying on business in Virginia, deposit 
securities with the State treasurer, and obtain a 
license; and another statute made it a penal offense 
for a person to act in Virginia as agent for an insu- 
rance company not incorporated by Virginia without 
such license. Paul, having acted as such agent 
without a license, was convicted and fined under the 
statute. So that case arose out of an attempt on the 
part of the State of Virginia to enforce its penal laws 
for the regulation of the business of insurance within 
its borders; and in this respect itis very similar to 
the case we are now discussing. 

In the case of City of Leavenworth vy. Booth, 15 Kan. 
628, which was the prosecution of a local agentofa 


‘foreign insurance company for a violation of acity 


ordinance that required foreign insurance companies 

to pay certain license taxes for the privilege of doing 
business in said city, this court, by Mr. Justice Valen- 
tine, said: ‘‘It must be remembered that the insurance 
company involved in this controversy is a foreign 

insurance company, having no rights in this State 
except such as the State may see fit to confer upon it. 
It has no power to do business in Kansas by virtue of 
its organization in Wisconsin. It has no power to do- 
business in Kansas by virtue of the laws of Wisconsin, 
or by virtue of the constitution or laws of the United 
States, or by virtue of allcombined. Paul v. Virginia, 
8 Wall. 168; Ducat v. Chicago, 10 Wall. 410; Liverpool 
Ins. Co. v. Massachusetts, Jd. 566. It can do business 
in Kansas only under the laws of Kansas, and by 
permission from the State of Kansas. This State 
might absolutely exclude it, or might require that it 
do business only under a license, and might require 
that it not only get a license from the State, but also 
that it get a license from every city, county, or village 
in which it should attempt to do business. The Sfate 
may permit such insurance company to come into the 

State under such just restraints and regulations as 
the State may choose. Hence the State is not bound 

to permit said insurance company to come to this 
State, as individual citizens of other States have a 
right to do, and then, for the purpose of raising 
revenue, resort only to the ordinary modes of taxa- 

tion. On the contrary, the State, without resorting to 
taxation at all, may require that such insurance 

company shall pay for the privilege of coming into 

the. State, and of doing business therein, and may 

require that it shall not only pay a sum to the State 
for the privilege of doing business therein, but that it 

shall also pay asum toevery municipal corporation 

in the State in which it shall attempt to do business. 

And all this the State may do without violating any 

provision of its own constitution.” This case asserts 

in the strongest possible language the right of this 

State to regulate the business of insurance within its 

borders, not only with reference to those insurance 

companies that may be organized under our laws, but 

especially with regard to insurance companies organ- 

ized under the laws of sister States, doing or desiring 

to do business in this State. 





CrminaL Law — Murper — Duress or 
Tuirp Persons.—In Arp v. State, 12 South. 
Rep. 301, before the Supreme Court of Ala- 
bama, it appeared that on a trial for murder, 
after defendant. testified that two men threat- 
ened to take his life unless he killed deceased, 
the court refused to instruct the jury that if 
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defendant killed deceased ‘‘under threats of 
immediate impending peril to his own life, 
such as to take away the free agency of de- 
fendant, then he is not guilty.’’ It was held, 
that the refusal to so charge was proper, be- 
cause, aside from the common law rule that 
taking the life of an innocent person cannot 
be justified on a plea of compulsion, the 
charge ignored the evidence in the case that 
defendant, after being informed by the men 
that he must kill deceased, went with them 
some distance to deceased’s house without 
seeking to escape. Coleman, J., says: 


What is the law, when one person, under compul- 
sion or fear of great bodily harm to himself, takes the 
life of an innocent person; and what is his duty, 
when placed under such circumstances? The fact 
that defendant had been in the employment of Buck- 
halter is no excuse. The command ofa superior to 
an inferior, of a parent to achild, of a master toa 
servant, of a principal to his agent, will not justify a 
criminal act, done in pursuance of such an act. 1 
Bish. Crim. Law, § 355; Reese v. State, 73 Ala. 18, 4 
Bl. Comm. § 27. Ina learned discussion of the ques- 
tion, to be found in (Com. v. Neal,) 1 Lead. Crim. 
Cas. p. 81, and note, page 91, by Bennett and Heard, 
itis declared that, “for certain crimes the wife is 
responsible, although committed under the compulsion 
of her husband. Such are murder,” ete. To the 
same effect is the text in 14 Amer. & Eng. Enc. Law, 
p. 649, and this court gave sanction to this rule in 
Bibb v. State, 94 Ala. 31, 10 South. Rep. 506. In Ohio 
a contrary rule prevails in regard to the wife. Davis 
v. State, 15 Ohio, 72. In Arkansas there is a statute 
specially exempting married woman from liability 
when “acting under the threats, commands, or 
coercion of their husbands;” but it was held under 
this act, there was no presumption in favor of the 
wife accused of murder, and that it was incumbent 
on her to show that the crime was done under the 
influence of such coercion, threats, or commands. 
Edwards v. State, 27 Ark. 493, reported by Green in 1 
Crim. Law, p. 741. 

‘In the case of Beal y. State, 72 Ga. 200, and also in 
the case of People v. Miller, 66 Cah 468, 6 Pac. Rep. 
99, the question arose upon the sufficiency of the 
testimony of a witness to authorize a conviction for a 
felony, it being contended that the witness was an 
accomplice. In both cases the witness was under 14 
years of age. It was held thatif the witness acted 
under threats and compulsion, he was not an accom- 
plice. The defendants were convicted in both cases. 
In the case of Rex y. Crutchley, 5 Car. & P. 1338, the 
defendant was indicted for breaking a threshing 
machine. The defendant was allowed to prove that 
he was compelled by a mob to go with them, and 
compelled to hammer the threshing machine; and 
was also permitted to prove that he ran away at the 
first opportunity. Ini Hawk. P. C. ch. 28, § 26, it is 
said: **The killing of an innocent person in defense of 
aman’s selfis said to be justifiable in some special 
cases; as if two be shipwrecked together, and one of 
them get upon a plank to save himself, and the other 
also, having no other means to save his life, get upon 
the same plank, and, finding it not able to support 
them both, thrusts the other from it, whereby he is 
drowned, it seems that he who thus preserved his 





own life at the expense of that other may justify 
the fact by the inevitable necessity of the case.” In1 
Hale, P. C. ch. 8, pp. 49, 51, it is said: ‘*There is to be 
observed a difference between the times of war or 
public insurrection or rebellion, . . . when a 
person is under so great a power that he cannot 
resist or avoid, the law in some cases allows an impu- 
nity for parties compelled or drawn by fear of death 
to do some acts in themselves capital, which admit no 
éxcuse in time of peace. . . . Now, as to times of 
peace, ifa man be menaced with death, -unless he 
will commit an act of treason, murder, or robbery, 
the fear of death doth not excuse him if he commit 
the act, for the law hath provided a sufficient remedy 
against such fears by applying himself to the court 
and officers of justice for a writ or precept de securi- 
tate pacis. Again, ifa man be desperately assaulted, 
and in peril of death, and cannot otherwise escape 
unless, to satisfy his assailant’s fury, he will kill an 
innocent person then present, the fear and actual 
force will not acquit him of the crime and punishment 
of murder if he commit the fact, for he ought rather 
to die himself than kill an innocent; but, if he cannot 
otherwise save his own life, the law pemits him, in 
his own defense, to kill the assailant.””’ 4 Bl. Comm. 
§ 30, declares the law to be: “Though a man be 
violently assaulted, and has no other possible means 
of escaping death but by killing an innocent person, 
this fear and force shall not acquit him of murder, 
for he ought rather to die himself, than escape by the 
murder of an innocent.” In4 Steph. Comm. Dk. 6, 
ch. 2, pp. 83, 84, the same rule is declared to be the 
law. In East, P. C., the same general principles are 
declared as to cases of treason and rebellion, ete. 
But on page 294, after referring to the case of two 
persons being shipwrecked and getting on the same 
plank, the court proceeds as follows: ‘Yet, according 
to Lord tHale, aman cannot even excuse the killing 
of another who is innocent, under a threat, however 
urgent, of losing his own life unless he comply. But 
ifthe commission of treason may be extenuated by 
the fear of present death and while the party is under 
actual compulsion, there seems no reason why this 
offense may not also be mitigated upon the like con- 
sideration of human infirmity. But if the party 
might,—as Lord Hale, in one place, supposes,—have 
recourse to the law for his protection against such 
threats, it will certainly be no excuse for committing 
the murder.” In1 Russ. Crimes, § 699, it is stated as 
follows: ‘The person committing the crime must be 
afree agent, and not subject to actual force at the 
time the act is done: Thus if A by force take the arm 
of B, in which is a weapon, and therewith kill C, A is 
guilty of murder, but not B. But if it be only a moral 
force put upon B, as by threatening him with duress 
or imprisonment, or even by an assault to the peril 
of his life, in order to compel him to kill C, it is no 
legal excuse.” Inthe case of Regina v. Tyler, re- 
ported in8 Car. & P. 616, Lord Denman, C. J., declares 
the law as follows: ‘‘With regard to the argument 
you have heard, that these prisoners were induced to 
join Thom and to continue with him from a fear of 
personal violence to themselves, I am bound to tell 
you that where parties, for such a reason, are induced 
to join a mischievous man, it is not their fear of violence 
to themselvesjwhich can excuse their conduct to others. 
* + * The law is that no man,from a fear of consequences 
to himself, has a right to make himself a party to com- 
mitting mischief on mankind.” In the case of Res- 
publica v. McCarty, 2 Dall. 86, when the defendant 
was on trial for hightreason, the court uses this lan- 
guage: “Itmust be remembered that in the eye of 
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the law nothing will excuse the act of joining an 
enemy but the fear of immediate death; not the fear 
of inferior personal injury, nor the apprehension of 
any outrage on property.” The same rule in regard 
to persons charged with treason as that stated in Hale, 
P. C., is declared in Hawkins (volume 1, ch. 17 § 28, 
and note), and both authors hold that the question of 
the practicability of escape is to be considered, and 
that, if the person thus acting under compulsion con- 
tinued in the treasonable acts longer than was neces- 
sary the defense pro timore mortis will not be avail- 
“able. This principle finds further support in the case 
of U.S. v. Greiner, tried for treason, reported in 4 
Phila. 396, in the following language: ‘The only 
force which excuses on the grounds of compulsion is 
force upon the person, and present fear of death, 
which force and fear must continue during all the time 
of military service; and that it is incumbent in such 
a case who makes force his defense to show an actual 
force, and that he quitted the service as soon as he 
could.”’ 1 Whart. Crim. Law, § 94, under the head of 
“Persons under Compulsion,” says: ‘Compulsion 
may be viewed in two aspects: (1) When the im- 
mediate agent is physically forced to do the injury,—as 
when his hand is seized by a person of superior strength 
and is used against his will to strike a blow, in which 
ease no guilt attaches to the person so coerced (2); 
when the force applied is of authority of fear. Thus 
when a person, not intending wrong, is swept along 
by a party of persons, whom he cannot resist, he is 
not responsible if he is compelled to do wrong by 
threats on the part of the offenders instantly to kill 
him, or to do him grievous bodily harm, if he refuses; 
but threats of future injury, or the command of any 
one not the husband of the offender, do not excuse 
any offense. Thus itis a defense to an indictment for 
treason that the defendant was acting in obedience to 
a de facto government, or to such concurring and 
overbearing sense of the community in which he re- 
sided as to imperil his life in case of dissent.’’ In 
section 1803a@ of the same author (Wharton) it is said: 
‘“‘No matter what may be the shape compulsion takes, 
if it affects the person, and be yielded to bona jide, it 
is a legitimate defense.”’ We have examined the cases 
cited by Mr. Wharton to sustain the text, and find 
them to be cases of treason or fear from the party 
slain, and in none of them is there a rule different 
from that declared in the common-law authorities 
cited by us. Bishop, Crim. Law, §§ 346-348, treats of 
the rules of law applicable to acts done under neces- 
sity and compulsion. It is here declared ‘that always 
an act done from compulsion or necessity is not a 
crime. To this proposition the law knows no excep- 
tion. Whatever it is necessary for a man to do to save 
his life is, in general, to be considered as compelled.” 
The cases cited to these propositions show the facts to 
be different from those under consideration. The 
case referred to in Reniger v. Fogossa, 1 Plow. 19, was 
where the defendant had thrown overboard a part of 
his cargo of green wood, during a severe tempest, to 
save his vessel and the remainder of his cargo. The 
other (Queen v. Bamber, 5 Q. B. 279) was for the 
failure to keep up a highway, which the encroach- 
ments of the sea had made possible; and that of Tate 
y. State, 5 Blackf. 73, was also that of a supervisor of 
a public highway; and the others were cases of 
treason, to which reference has been made. In sec- 
tion 348 the author cites the rule laid down by Rus- 
sell, and also of Lord Denman, and in 1 East, P. C., 
to which reference has already been made. In sec- 


tion 845 the same author—Bish. Crim. Law (7thed.) 
—uses the following language: 


“The cases in which 





amanis clearly justified in taking another’s life to 
save his own are when the other has voluntary placed 
himself in the wrong. And probably, as we have 
seen, itis never the right of one to deprive an inno- 
cent third person of life for the preservation of his 
own. There are, it would seem, circumstances in 
which one is bound even to die for another.” Italics 
are ours, emphasized to call attention to the fact that 
the author is careful to content himself more with 
reference to the authorities which declare these prin- 
ciples of law than an adoption of them as his own. 
The authorities seem to be conclusive that at common 
law no man could excuse himself, under the plea of 
necessity or compulsion, for taking the life of an in- 
nocent person. 





Carriers OF Goops—DeELay IN DELIVERY 
or Freigut—Excuse.—In International & 
G. N. R. R. Co. v. Hynes, 21 S. W. Rep. 
622, the Texas Court of Civil Appeals holds 
that a common carrier is not liable for a de- 
lay in the delivery of freight where it was 
caused by atmospheric conditions rendering 
the telegraph wires unavailable so that the em- 
ployees of the carrier could not receive or- 
ders. The court contend that it is a matter 
of common knowledge that the telegraph is 
an important factor in railway business. 
Through its instrumentality the movements of 
many trains are directed by one person; and 
it can readily be understood that when a train 
reaches a station at which it is to receive or- 
ders to govern its further movements, if such 
orders are not received, it might be gross 
negligence for the train to proceed on its 
journey, and incur the obvious risk of colli- 
sion with another train. Delay, under such 
circumstances, might be absolutely necessary 
for the protection of human life; and, if the 
failure to receive orders for the movement of 
the train is caused by atmospheric or other 
influences beyond the carrier’s control, ren- 
dering unavailable the telegraph wires, such 
delay would be excused upon the same prin- 
ciple that excuses delay beyond the control 
of the carrier when caused by strikes or mobs. 
Anditis immaterial whether such unavoidable 
failure of the telegraph wires be attributed to 
the act of God or not. If beyond the carrier’s 
control, it excuses, regardless of the agency 
producing such failure. 








FEDERAL JURISDICTION OF CORPO- 
RATIONS, AS ‘‘CITIZENS.’’ 


Citizenship—The Original Doctrine.—The 
purpose of this article is to consider the ju- 
risdiction of the federal courts over suits by 
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or against corporations, based upon the di- 
verse citizenship of the parties. The federal 
constitution provides that the judicial power 
of the United States (which is vested in the 
federal courts), ‘‘shall extend to * * * con- 
troversies between citizens of different 
States.’"' The judiciary act provides that 
the circuit court shall have original jurisdic- 
tion of all suits of a civil nature at common 
law or in equity where the ‘‘suit is between a 
citizen of the State where it is brought and a 
citizen of another State.’’? Since a corpora- 
tion is not a person, but ‘‘an artificial being, 
invisible, intangible and existing only in con- 
templation of law ;’’* since itis not a ‘‘citizen’’ 
in apolitical sense, having no political rights or 
privileges, it is manifest that the question 
would inevitably arise, sooner or later, as to 
whether the jurisdiction, so granted to the fed- 
eral government, was limited to controversies 
involving the rights of natural persons or 
would also include those to which the artifi- 
cial entities created by the law were parties. 
The question did come before the supreme 
court very early in the century—in 1809. 
The view first adopted was that, since a cor- 
poration cannot be a ‘‘citizen’’ at all, the 
court must look beyond the mere legal being 
which the charter created, and consider the 
character, as to citizenship, of the individuals 
of whom the company is composed. Unless 
there was the requisite diversity of citizen- 
ship between all the members of the company 
and the opposing party, the court declined to 
take jurisdiction.t This ruling evidently 
rested upon the most obvious and natural in- 
terpretation of the language of the statute. 
Nor is it an unfair or strained presumption, 
that the purpose of the constitution and stat- 
ute in creating the federal courts was to es- 
tablish a tribunal for the protection of the 
natural rights of every citizen of each State 
when within the jurisdiction of other States, 
as a citizen, rather than his rights as a mem- 
ber of acorporation. Such rights are not a 


1 Const. U.S. art. 3, § 2. 

2 U.S. Rev. Stat. § 629. 

8 Dartmouth College v. Woodward, 4 Wheat. 636. 
See, also, Bank of Augusta v. Earle, 13 Pet. 584; Run- 
yan v. Coster, 14 Pet. 129; Miller v. Ewer, 27 Me. 509, 
46 Am. Dee. 619; Curtis v. McCullough, 3 Nev. 202. 

4 Hope Ins. Co. v. Boardman (1809), 5 Cranch, 57; 
Bank v. Deveaux (1809), 5 Cranch, 61. Compare 
Strawbridge v. Curtiss, 3 Cranch, 267; Wheeden v. 
Camden, ete. R. Co. (1856), 1 Grant’s Cas. 420; North 
River Steamboat Co. v. Hoffman, 5 Johns. Ch. 300. 





natural incident of his existence, but are ac- 
quired only under the laws of the State cre- 
ating the artificial body, which, of course, 
are of no force and effect beyond its territo- 
rial limits. Suchrights as he can claim as a 
member of the company, in another jurisdic- 
tion, being solely a matter of grace and com- 
ity of the local sovereign, would seem to be 
an especially appropriate subject for the ju- 
risdiction of the local courts of that sovereign. 
Such a rule, too, is inentire accord with those 
decisions which exclude foreign corporations 
from the guarantee of privileges and immu- 
nities of citizenship, contained in the four- 
teenth amendment to the constitution.® 

2. Same—The Modern View.—Such re- 
mained the doctrine of the court for a long 
time. It was reiterated in the much later 
case of Commercial, etc. Bank v. Slocomb, 
decided in 1840.6 There a plea to the juris- 
diction, on the ground that some of the 
shareholders of the defendant corporation 
were citizens of the same State as plaintiffs, 
and that, consequently, the controversy was 
not between citizens of different States, was 
sustained. In Louisville, etc. R. Co. v. 
Letson,’ the court reviewed the whole ground, 
and held that its former opinion was error; 
that the cases above cited had been carried 
too far; that they were based on a false 
theory and ought not to be followed; and 
said that they had long been unsatisfactory to 
the bar and to the court that decided them. 
The suit in that case was brought by a citi- 
zen of New York in the circuit court for the 
district of South Carolina, against a corpora- 
tion organized in that State. A plea to the 
jurisdiction alleging that two of the members 
of the corporations were citizens of North 
Carolina was overruled, the court laying 
down the proposition that where a corpora- 

5 Paul v. Virginia, 8 Wall. 168. See to the same ef- 
fect Farmers’, ete. Ins. Co. v. Harrah, 47 Ind. 236; 
Home Ins. Co. vy. Davis, 29 Mich. 238; Pheenix Ins. 
Co. v. Com., 5 Bush, 68, 96 Aim. Dee. 331; Ducat vy. 
Chicago, 48 Ill. 172, 95 Am. Dee. 529, affirmed 10 Wall. 
410; West. Un. Tel. Co. v. Mayer, 28 Ohio St. 522; 
Com. v. Milton, 12 B. Mon. 212, 54 Am. Dee. 522; Cin- 
cinnati Mut. H. Ins. Co. vy. Rosenthal, 55 Ill. 85; State 
v. Lathrop, 10 La. Ann, 398; Tatem v. Wright, 23 N. J. 
L. 429; Liverpool Ins. Co. vy. Massachusetts, 10 Wall. 
566; Slaughter v. Com., 138 Gratt. 767; Warren Mfg. 
Co. v. -Etna Ins. Co.,2 Paine, 501; Pembina Mining 
Co. v. Pennsylvania, 125 U.S. 181; List v. Common- 
wealth, 118 Pa. St. 322; Insurance Co. v. New Or- 
leans, 1 Wood, 85. 


6 14 Pet. 60. 
7 2 How. 497, 558. 
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tion is created by the laws of a State, the 
conclusive legal presumption is that its mem- 
bers are citizens of the State in which alone 
the corporate body has a legal existence, 
adding that it ‘‘is to be deemed, to all intents 
and purposes, as a person, although an artifi- 
cial person, an inhabitant of the State, * * * 
capable of being treated as a citizen of ‘that 
State as much as a natural person.’’ This 
may be regarded as the final settlement of the 
question. Since then a corporation has been 
deemed a ‘‘citizen,’’ for jurisdictional purposes, 
of the State from whose laws it derives its 
existence, or what is the same in effect, it has 
been conclusively presumed that its members 
are citizens of the State by which it was cre- 
ated.® 


3. Same 





Questionable Reasoning.—It is 
interesting to noté in this connection, that 
one sentence of the opinion of Mr. Justice 
Wayne, in Louisvile, etc. R. Co. v. Letson, 
seems to rely upon the theory that a corpo- 
ration is not liable to suit in a foreign juris- 
diction. He says: ‘‘A corporation created 
by a State to perform its functions under the 
authority of that State and only suable there, 
though it may have members out of the State, 
seems to us to be a person, though an artifi- 
cial one, inhabiting and belonging to that 
State, and therefore entitled, for the purpose 
of suing and being sued, to be deemed a citi- 
zen of that State.’’? Under the more gener- 
ally accepted doctrine, that a corporation is 


8 Marshall vy. Baltimore, ete. R. Co., 16 How. 314; 
Covington Draw-bridge Co. v. Shepherd, 20 How. 227; 
Insurance Co. v. Ritchie, 5 Wall. 541; Cowles v. Mer- 
cer County, 7 Wall. 118; Railroad v. Harris, 12 Wall. 
65; Steamship Co. v. Tugman, 106 U. 8S. 118; Allegheny 
County v. Cleveland, ete. R. Co., 51 Pa. St. 228, 88 Am. 
Dec. 579; Rundle v. Delaware, ete. Canal Co., 14 How. 
80; Paul v. Virginia, 8 Wall. 168, 178; Case of the Sew- 
ing Machine Cos., 18 Wall. 553, 574; Wheeden v. Cam- 
dem, ete. R. Co.,2 Phil. 23; Booth v. St. Louis F. E. 
Mfg. Co., 40 Fed. Rep. 1; Pacific Railroad v. Mo. Pac. 
Ry. Co., 23 Fed. Rep. 565; Williams v. Missouri, etc. 

t. Co., 3 Dill. 267; Insurance Co. vy. Francis, 11 Wall. 

210; Kranshaar y. New Haven Steamboat Co., 7 Robt- 
(N. Y.) 356; Railway Co. v. Whitton, 13 Wall. 270; 
Western Union Tel. Co. v. Dickinson, 40 Ind. 444; 
Hobbs v. Manhattan Ins. Co.,56 Me. 417. A corpo- 
ration has been deemed a citizen, too, of the State un- 
der whose laws itis organized, and capable of pur- 
chasing mineral lands under the Act of Congress of 
May 10, 1872, declaring all valuable mineral deposits 
in lands belonging to the United States to be free and 
open to exploration and purchase by citizens of the 
United States. North Noonday M. Co. y. Orient M. 
Co., 1 Fed. Rep. 522. 

92 How. 555. 





suable wherever it undertakes to do business,!” 
this reason for extending the federal juris- 
diction would seem to fail. 

4. Effect of this Doctrine—Removal- of 
Causes.—The effect of this doctrine is to 
vest inevery foreign corporation, which comes 
into a State to do business and is sued there 
by a citizen of that State, a right of removal 
of the cause, under the federal statutes into 
the federal courts ; and this, too, although, as 
a matter of fact, every shareholder in the 
company and every officer thereof is a citi- 
zen of the State where the suit is brought, 
and the company’s principal office is kept, 
and its business is done there. As a result 
of this doctrine it is necessary for the State 
either to exclude foreign corporations alto- 


‘gether from its borders or to surrender the 


jurisdiction of its courts over them. In some 
instances, however, a middle course was first 
tried. 

5.. Statutory Waiver of Right of Removal 
— View of the State Courts.—With the mani- 
fest purpose of protecting and preserving the 
jurisdiction of the State courts, statutes have 
been enacted from time to time designed to 
prevent foreign corporation, doing business 
within the State, when sued in the State 
courts on causes of action arising within the 
State, from exercising the right of removal 
to federal courts. The validity of such 
statutes requiring foreign companies as a con- 
dition upon which they shall be admitted to 
do business in the State, to waive the right of 
removal, has generally been sustained by the 
State courts when uncontrolled by federal de- 
cisions." The principles upon which these 
cases proceed present strong arguments in 
favor of the correctness of the result reached. 
They hold that a foreign corporation is not, 
and cannot be, a citizen of the sovereignty 
creating it, except in a qualified sense and 


0 Libbey v. Hodgdon, 9 N. H. 394. See dictum 
which aptly expresses the same doctrine in North 
Missouri R. Co. v. Akers, 4 Kans. 453, 469. See, also, 
Bushel v. Commonwealth Ins. Co., 15Serg. & R. 173; 
Baltimore, etc. R. Co. v. Wightman, 29 Gratt. 431; 
Day v. Essex County Bank. 13 Vt. 97; New Orleans, 
etc. R. Co. v. Wallace, 50 Miss. 244; City F. Ins. Co. 
v. Carrugi, 41 Ga. 660, 670; National Cond. Milk Co. v. 
Brandenburg, 40 N. J. L. 112; St. Louis Perpetual Ins. 
Co. v. Cohen, 9 Mo. 421. Compare Cromwell v. Charle- 
ston Ins. Co., 2 Rich. L. 512. 

ll Glen Fall Ins. Co. v. Judge, 21 Mich. 577; Home 
Insurance Co. v. Davis, 29 Mich. 238. Morse v. Home 
Ins., 30 Wis. 496. See, also, State ex rel. v. Doyle, 40 
Wis. 175. 
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for jurisdictional purposes; that being an 
artificial person, created by a foreign sover- 
eignty, it cannot demand admission into the 
territory of the State, nor claim any rights 
there, except in so far as permitted by the 
comity of States existing between that State 
and the State of its creation ; that it is a mat- 
ter solely within the legislative discretion 
whether that comity shall be modified, ex- 
tended, or withdrawn altogether. There can 
be no question but that abundant authority 
for all of these propositions is to be found in 
the decisions of the Supreme Court of the 
United States,” and they are sustained by a 
practical unanimity of the previous cases in 
the State courts,” The conclusion, deduced 
from them, that the State may exercise a 
legislative discretion in prescribing the terms 
upon the foreign company may be admitted 
to the State would seem to be inevitable. 

6. Same—View of Federal Courts.—The 
Supreme Court of the United States, however, 
in Insurance Co. v. Morse," reversed a de- 
cision of the Supreme Court of Wisconsin, 
sustaining a statute which required a company, 
desiring to do business in the State, to make 
an agreement not to remove suits against it 
into the federal courts, the grounds: 1. That 
the stipulation, without the support of the 
statute, was void andof noeffect ; that agree- 
ments in advance to oust the courts of the 
jurisdiction, conferred by law, are illegal and 
void; and 2. That the stipulation could 


12 Paul v. Virginia, 8 Wall. 168; Ducat v. Chicago, 
10 Wall. 410; Lafayette Ins. Co. vy. French, 18 How. 
404; Bank of Augusta v. Earle, 13 Pet. 519. 

13 Empire Mills v. Altson Grocery Co., 15 S. W. Rep. 
200, 505; Williams v. Creswell, 51 Miss. 817; New- 
berg Petroleum Co. v. Weare, 27 Ohio St. 343; King 
v. Nat. M.& E. Co., 4 Mont. 1; Santa Clara Female 
Academy v. Sullivan, 116 Ill. 375; Thompson v. 
Waters, 25 Mich. 214, 225; Com. vy. Milton, 12 B. Mon. 
212,54 Am. Dec. 522; Western Union Tel. Co. v. 
Mayer, 28 Ohio St. 521; Phoenix Ins. Co. vy. Com., 5 
Bush, 68, 96 Am. Dec. 331; Attorney General v. Bay 
State M. Co., 99 Mass. 148; State v. Lathrop, 10 La. 
Ann. 398; State v. Fosdick, 21 La. Ann. 434; People v. 
Thurber, 138 Ill. 554; Western Union Tel. Co. v. Leib, 
76 01, 172; Utley v. Clark-Gardner M. Co., 4 Colo. 369; 
Ware v. Hamilton-Brown Shoe Co., 92 Ala., 145, 9 
South. Rep. 136; Slaughter v. Commonwealth, 13 
Gratt. 767; Woodward v. Commonwealth, 7 S. W. Rep. 
613; Pierce vy. People, 106 Ill. 11; Robinson v. Oceanic 
Steam Nay. Co., 112 N. Y. 315; Central R. Co. vy. 
Georgia Constructior, etc. Co., 32S. Car. 319. 

14 20 Wall. 445. 

bb Citing Nute v. Hamilton Ins. Co., 6 Griy, 174; 
Cobb v. New England Marine Ins. Co., 6 Gray, 192; 
Hobbs v. Manhattan Ins. Co., 56 Me. 421; Stephenson 
v. P., F. & M. Ins. Co., 54 Me. 70; Scott v. Avery, 5 H. 





derive no support from the statute because 
the statute itself was void; that foreign cor- 
porations are ‘‘citizens’’ within the judiciary 
acts; that State legislation cannot abridge or 
take away the right of removal, when sued in 
State courts, which is secured to such citi- 
zens by the constitution and laws of the United 
States; and that a statute passed{in the at- 
tempt to accomplish that purpose must be 
held void. Mr. Chief Justice Waite and Mr. 
Justice Davis dissented, holding that the 
State’s right to impose conditions upon ad- 
mission follows, as a necessary consequence, 
from the right to exclude altogether.’ 

7. Company’s License may be Revoked.— 
In a subsequent proceeding, the Wisconsin 
court held that the license of the foreign 
company might nevertheless be revoke:|, for a 
failure to comply with such agreement. The 
court took the view that it was not concluded 
by the decision of the federal supreme court 
in Insurance Company v. Morse; that the 
only question really before the court in that 
case was as to the right of removal, in spite 
of the stipulation given by defendant com- 
pany, and, consequently, as to whether the 
proceedings in the State court after the appli- 
cation for removal were tu be regarded as a 
coram non judice and void ; whether the stip- 
ulation, as a stipulation, was inoperative and 
the jurisdiction of the State court was ousted 
by that of the federal tribunal; and conceded 
that the decision of the federal court was final 
on that question. It held that the State had 
the right to make such a stipulation, which 
though not binding in law must be taken to 
be binding in conscienve and good morals— 
a condition upon which in the exercise of its 
sovereign authority it sees fit to license for- 
eign corporations within its limits. 

8. Revocation—Federal View. —'The fed- 
eral court in Wisconsin enjoined the secretary 
of State from revoking the license, under au- 
thority of the above decision, of a foreign in- 
surance company which had removed a cause 
in violation of such agreement, but the Su- 
preme Court of the United States reversed 
the decree, and practically accepted the view 
of the State court as to the power of revok- 


L. Cas. 811; Kill v. Holister, 1 Wilson, 129; Thompson 
Charneck, 8 Durnf. & E. 1389. 

16 Citing Paul v. Virginia, 8 Wall. 181; Ducat vy. Chi- 
cago, 10 Wall. 410; Bank of Augusta v. Earle, 18 Pet. 
586. 
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ing the company’s license.” In distinguish- 
ing its decision from Insurance Company v. 
Morse,'* the court (through Mr. Justice Hunt) 
says: ‘‘If the State has power to cancel the 
license, it has the power to judge of the cases 
in which the cancellation shall be made. It 
has the power to determine for what causes 
and in what manner the revocation shall be 
made. It is said that we thus indirectly 
sanction what we condemn when presented 
directly, to-wit, that we enable the State of 
Wisconsin to enforce an agreement to abstain 
from the federal courts. This is an ‘inexact 
statement.’ The effect of our decision in 
this respect is that the State may compel the 
foreign company to abstain from the federal 
courts, or to cease todo business in the State. 
It gives the company the option. This is 
justitiable, because the complainant has no 
constitutional right to do business ; that State 
has authority, at any time, to declare that it 
shall not transact business there. This is the 
whole point in the case, and,without reference 
to the injustice, the prejudice or the wrong 
that is alleged to exist, must determine, the 
question. No right of the complainant un- 
der the laws or constitution of the United 
States, by its exclusion from the State, is in- 
fringed; and this is what the State now ac- 
complishes.”’ 


9. Same Barron v. Burnside.— Subse- 
quently, however, in Barron v. Burnside,!” 
which is the latest utterance on the subject, 
the court recede to their position in Home 
Ins. Co. vy. Morse.” That case arose under 
an Iowa statute which excluded any foreign 
corporation from doing business in the State 
without a ‘‘permit’’ to be granted only on 
certain conditions; which ‘‘permit’’ should 
be forfeited and rendered null and void by 
the removal, by such company, of a suit 
brought against it in the State court, to the 
federal court. The court held that it was 
apparent that the purpose of the statute is to 
deprive the foreign corporation of the right 
conferred upon it by the constitution and 
laws of the United States, to remove suits 
against it into the federal courts; and that 
the statute must therefore, on authority of 





17 Doyle vy. Insurance Co., 94 U. 8. 535. 


18 20 Wall. 445. 
19121 U. S. 186, 7 Sup. Ct. Rep. 931. 
20 20 Wall. 445. 





Home Insurance Co. v. Morse,” be held to 
be void and of no effect. 

10. Same—Doyle v. Insurance Co.—The 
court distinguishes Doyle v. Insurance Co.,” 
which was relied on by defendant in error, 
and limits the effect of the language in that 
opinion, saying: ‘‘In that case, this court 
said that it had carefully reviewed its de- 
cision in Insurance Cov. Morse” and was 
satisfied with it. In referring to the second 
conclusion in Insurance Co. v. Morse, above 
recited, namely, that the statute of Wiscon- 
sin was repugnant to the constitution of the 
United States, and was illegal and void, the 
court said in Doyle v. Continental Insurance 
Co.,* that it referred to that portion of the 
statute which required a stipulation not to 
transfer causes to the courts of the United 
States. In that case, which arose under the 
same statute of Wisconsin, the foreign in- 
surance company had complied with the 
statute, and had filed an agreement not to re- 
move suits into the federal courts, and had 
received a license to do business in the State. 
Afterwards it removed into the federal court 
a suit brought against it in a State court of 
Wisconsin. The State authorities, threaten- 
ing to revoke the license, the company filed 
a bill in the Circuit Court of the United 
States, praying for an injunction to restrain 
the revoking of the license. A temporary 
injunction was granted. The defendant de- 
murred to the bill; the demurrer was over- 
ruled. A decree was entered making the in- 
junction perpetual and the defendant ap- 
pealed to this court. This court reversed 
the decree and dismissed the bill. The point 
of the decision seems to have been that, as 
the State had granted the license, its officers 
would not be restrained, by injunction, by a 
court of the United States from withdrawing 
it. All that there is in the case beyond this, 
and all that is said in the opinion which ap- 
pears to be in conflict with the adjudication 
in Insurance Co. v. Morse, must be regarded 
as not in judgment.’’” 

11. Conclusion—Right of Removal a Con- 
stitutional Privilege.—The ultimate effect, of 
this rather unsatisfactory line of decisions of 


21 22 Wall. 445. 

22 94 U.S, 535. 

23 20 Wall. 445, 448. 

4 Supra. 

2 Barron v. Burnside, 121 U.S. 186, 199, 7 Sup. Ct. 
Rep. 9381. 
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the supreme court, would seem to be that the 
right to remove causes to the federal courts 
is a constitutional privilege, an absolute 
right, and that any State law which is in- 
tended or calculated to defeat or prevent the 
exercise of the right of removal, is unconsti- 
tutional and void, and they have been very 
generally followed by State as well as federal 
courts.” Thus, while in 1840, but little more 
than sixty years ago, the court was still un- 
willing to claim any jurisdiction of a corpo- 
ration based upon its ‘‘citizenship’’ in the 
domicile of its creation, now, not only is that 
jurisdiction constantly exercised, but the State 
though acting within its conceded power as a 
sovereign, toexclude fromits borders, the cor- 
porate entity, the creature of foreign legisla- 
tion, or admit it, if at all, uponsuch terms as it 
may see fit to dictate, cannot make one of 
the conditions of its admission, the relinquish- 
ment of the resort to the federal jurisdic- 
tion. Won. L. Murrrer, JR. 

6 Texas Land, ete. Co. v. Worsham, 76 Tex. 566, 13 
S$. W. Rep. 384; Baltimore, ete. R. Co. v. Cary, 28 Ohio 
St. 208; Railway Pass. Assur. Co. v. Pierce, 27 Ohio 
St. 155, reversing New York L. Ins. Co. v. Best, 23 
Ohio.St. 105; Rece v. Newport News, ete. Co., 32 W. 
Va. 164; Elston v. Piggott, 94 Ind. 14; Chicago, ete. R. 
Co.|v. Becker, 32 Fed. Rep. 849; Metropolitan Ins. Co. 
v. Harper, 3 Hughes, 260; Hartford F.Ins. Co. v. 


Doyle, 6 Biss. 461. Compare Northwestern Mut. L. 
Ins. Co. vy. Brown, 36 Minn. 108; 31 N. W. Rep. 54. 








WITNESSES—COMPETENCY OF MINORS. 


STATE V. MICHAEL. 





Supreme Court of Appeals of West Virginia, Jan. 28, 1893. 


A child, of such tender years and feeble intelligence 
as to have no conception of the religious or moral 
significance of an oath, is not competent to testify. 


DENT, J.: This is a prosecution against Ed- 
ward J. Michael for carnal knowledge of Garnet 
L. Pool, an infant five years of age. The 
case was tried at the fall term of the Cabell 
county circuit court. The jury found the accused 
guilty, and the court sentenced him to 10 years’ 
imprisonment in the penitentiary. From this 
judgment the accused applied for and obtained a 
writ of error to this court, and now here assigns 
five separate errors committed by said trial court 
to his prejudice: (1) Failure to quash the in- 
dictment; (2) refusal to give a certain instruction 
asked; (3) the incompetency of the witness Gar- 
net L. Pool; (4) the failure on the part of the 
State to prove penetration, the distinguishing 
element of this crime. 

As to the first assignment of error, the indict- 
ment appears to be in the usual form, and to fol- 





low the language of the statute strictly. To 
carnally know a child under 12 years of age isa 
felony, within the meaning of the law; and it is 
unnecessary to use the word “‘ravish’’ in such in- 
dictments to define the offense. The court did 
not err in overruling the inmotion to quash. 

In the instruction asked and refused, the basis 
of the second assignment of error, occur these 
words: ‘The jury may consider whether she 
has capacity to distinguish right from wrong, 
truth from falsehood, as well as whether she has 
any appreciation of the secular and moral sanc- 
tion of the oath she took.’? The court refused to 
give this instruction, with this clause in it, prob- 
ably because it referred the matter of the com- 
petency of the witness to the determination of 
the jury, after the court had already determined 
her competency, and in doing so had already 
passed on the substance of the instruction. The 
competency of a witness is a question for the 
court, and ought not to be left to the determina- 
tion of the jury, because it is a question of legal 
ascertainment, requiring wisdom, knowledge, 
and experience. 

The third exception in this case raises the ques- 
tion of competency. The court, after asking the 
witness a few short and rather leading questions, 
determined she was competent, admitted her evi- 
dence to go to the jury, and then refused to 
exclude it on motion of the accused. In such 
cases the trial court has a very wide discretion, 
and this court will not review its action unless 
the error is palpable and flagrant. At 14 years of 
age awitness is presumed to be competent. Un- 
der that age no such presumption arises. Under 
the age of 6, presumption of incompetency would 
arise, and at the age of 5 the utmost limit 
would be ordinarily reached, unless extraordi- 
nary development of the mental and religious 
faculties Should be shown, to take the case out of 
the ordinary course of nature. Children of this 
age usually have not sufficient development to 
understand the nature and effect of an oath, and 
more especially if their parents have been neglect- 
ful of their care and education in religious and 
moral truths. They may have some knowledge 
that it is wrong to tell a lie, yet this may be so 
slight as to produce no decided or lasting impres- 
sion on their minds, but leave them in a decidedly 
chaotic State, in which they may be easily led to 
believe that the things that others in authority 
over them instruct them to say are the indistinct 
thing called ‘truth,’ and therefore they must 
repeat just what they are told to say, or what has 
often been repeated in their presence. Not being 
amenable to the law for false swearing, and hav- 
ing no knowledge of moral responsibility, design- 
ing and wicked people may easily use them to fur- 
ther intrigues of their own, without fear of punish- 
ment for subornation of perjury. They are as clay 
in the potter’s hand, to be molded, some to honor, 
and some to dishonor. Lacking conscientious- 
ness, they repeat with phonographic precision 
the things that have been told them to say, be 
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they true or false. Neither reason or authority 
justifies the admission of such witnesses, especi- 
ally when the pleaded necessity for such admis- 
sion. if the accused wére really guilty of the 
charge, could have been avoided by the immediate 
and careful examination of the body of the victim 
as soon as the supposed crime is suspected to 
have beencommitted. And even if this were not 
true, it is far better that human justice should 
fail, and the guilty be left to the infallible jus- 
tice of God, than that an innocent person should 
have his life destroyed, or be subjected to lasting 
torture and ignominy, by reason of the admission 
by a court of justice of an incompetent and wholly 
irresponsible witness. It has been held ‘‘the ef- 
fect of an oath on the conscience of a child should 
arise from religious feelings of a permanent 
nature, and not merely from instructions confined 
to the nature of an oath recently communicated 
to her for the purpose of the trial.’ In this case 
the trial judge made very little inquiry into the 
competency of the witness, but rather avoided it, 
and there is nothing in her answers, or in the 
questions propounded by him, that shows she 
had anyjreligious feelings of any character; much 
less, religious feelings of a permanent nature. To 
a question propounded by him, “It is bad to tell 
stories?’’ she answers, Yes, ma’am.’’ A babe 
who could just articulate could make the same 
answer without meaning anything, To the ques- 
tion, ‘‘What becomes of little girls that tell 
stories?”’ she answers, **The bad man gets them.” 
And, as to What the court does with them, she 
answers. ‘Puts them in jail.”’ These were ap- 
parently from previous instructions for the pur- 
pose of the trial, and, so far as the context 
discloses, merely mechanical on the part of the 
child, and reveal no religious feelings of a per- 
manent nature. The judge appears to have pur- 


. posely avoided any reference to a future state, or 


of God, or any other question that would make 
known the religious sentiment or feeling of the 
child, if she had any. And on the witness stand, 
in answer to the question if her mother had ever 
taught her anything about God or Christ, she 
replies, ‘*No,’’ and says further, that she knows 
nothing about God, except that he makes babies, 
and throws them down to the doctors,—a false- 
hood that had evidently been taught her, as her 
only light on the existence of her Creator. Now 
in these, asin all her answers she simply gives 
vent to her childish prattle, and such things as 
have been told her to say. From none of her 
answers can her religious or moral accountability 
for falsehood be gathered. She knows nothing 
about God, nothing about Christ, has had no re- 
ligious training or instruction, is only five years 
of age, has never been to school, cannot read, 
does not know the letters of the alphabet, and 
seems to have been greatly neglected by her par- 
ents, who are from the humbler walks of life. 
And the prosecution, by failing to ask her ques- 
tions concerning the distinguishing element of the 
crime charged, admit her incompetency to testify 





concerning the same. They certainly recognized 
her incapacity to answer such questions, and for 
the same reason she was not a competent subject 
for a rigid cross-examination. Unless we throw 
open the doors to any child, however young, 
that can talk and answer questions of simple 
form, and leading, and assume that every child, 
from birth, knows the sanctity of an oath, we 
must draw the line of incompetency somewhere, 
and that line, as indicated by the wisdom of many 
decisions founded upon reason and justice, is that, 
where a child is of such tender years and feeble 
intelligence as to have no conception of the re- 
ligious or moral significance of an oath, it is not 
competent to testify. Applying that rule to this 
case, there is no doubt that the trial court erred, 
to the prejudice of the accused, in allowing the 
testimony of Garnet IL. Pool to go to the jury. 
For this error the judgment of the circuit court 
is reversed, the verdict of the jury set aside, and 
a new trial awarded. 


Nore.— Witnesses—Religious Requirements. Since 
in England the State and the church were closely al- 
lied, and each assisted the other in the enforcement 
of its decrees, it was but natural to expect that the 
common law should try to hedge legal proceedings 
around with religious sanctions. So a party was not 
competent to be a witness, unless he believed that per- 
jury would be punished in a future life. Owing to 
the diversity of religious views now entertained, it is 
no longer held essential in this country to believe that 
such divine punishment will be meted out in a future 
life, but a belief, that it will be received in this life, 
is sufficient. 1 Greenl. Ev. (14 ed.) 461,§ 369. In 
this country owing tothe fact, that the church and 
State are totally separate, and all religious beliefs 
stand on the same footing, there is a disposition to ig- 
nore a belief in divine punishment as a necessity for 
any witness. Where a State constitution provided, 
that no person should be denied the enjoyment of any 
civil right, merely on account of his religious princi- 
ples, it was held, that his right to testify in a court of 
justice in his own behalf was a civil right, and he 
was competent to testify in such case, regardless of 
his religious convictions. State v. Powers, 51 N. J. L. 
432. In other cases it has been held, that such a con- 
stitutional provision made a party a competent wit- 
ness in any case, so far as his religious convictions 
were concerned. Ewing v. Bailey, 36 Il] App. 191. 

Minors—Capacity as Witnesses — Obligation of 
Oath. Since adults were required before they were 
admitted to be witnesses in a court of justice,to believe 
ina divine punishment of perjury, it was to be ex- 
pected that the common law would exact the same 
requirements from minor witnesses. Though it is 
often said, that a minor isa competent witness if he 
understands the obligation of an oath, yet such ob- 
ligation is considered to include a divine punishment 
for perjury. 1Greenl. Ev. (14 ed.), 461 § 369. A wit- 
ness is presumed to be competent, to have common 
discretion, if he is over fourteen years of age; under 
that age he is at common law prima facie incapable of 
testifying. Brashears v. W. U. Tel. Co., 45 Mo. App. 
433; 1 Greenl. Ev. (14ed.), 459§ 367. When he is 
under 14 years of age, his competency is to be deter- 
mined by an examination by the court. Hawkins v. 
State,27 Tex. App. 273,11 8S. W. Rep. 409; Davis v. State, 
31 Neb. 247, 47 N. W. Rep. 854; Ridenour vy. Kansas 
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City C. R. R., 102 Mo. 270. Moore v. State, 79 Ga. 498; 
1 Greenl. Ev. (14 ed.), 459, § 367. The qualification of 
a child as a witness depends much upon his appear- 
ance, his conduct and his manner, which can only be 
known by seeing him. State v. Doyle, 107 Mo. 36, 
17S. W. Rep. 751. The law fixes no age, at which 
there isan absolute disability to testify. Hughes v. 
Detroit, ete. R. R., 65 Mich. 10,31 N. W. Rep. 603; 
Davis v. State, 31 Neb. 247,47 N. W. Rep. 854. Some 
courts lay great stress upon the necessity 6f the due 
appreciation of the religious obligation of an oath. 
Hughes v. Detroit, etc. R. R., supra; People v. Frindel, 
58 Hun, 482, 12 N. Y. Sup. 498; Holst v. State, 23 Tex. 
App. 1,38. W. Rep. 757. Other courts have placed 
particular stress upon the intelligence of the child, 
and have seemingly ignored the question of belief in 
a religious responsibility. State v. Doyle, 107 Mo. 36; 
State v. Scanlan, 58 Mo. 204. Jones v. Brooklyn, ete. 
R. R.,3 N. Y. Sup. 253; Agnew v. Brooklyn C. R. R., 5 
N. Y. Sup. 756; Sandford v. Hestonville, ete. R. R., 136 
Pa, St. 84. In fact a frank avowal of ignorance of the 
religious obligations of an oath has been held to pre- 
sage a clear knowledge on other subjects and candor in 
communicating such knowledge. Moore y. State, 79 
Ga. 498. The examination of a minor as to his quali- 
fications as a witness should be made by the court it- 
self. It cannot be safely left to the counsel. Hughes v. 
Detroit, etc. R. R., 65 Mich. 10,31 N. W. Rep. 603. 
The determination of the trial judge on this question 
will not be disturbed, unless it affirmatively appear 
that he has abused his judicial discretion. Ridenour 
v. Kansas City, etc. R, R., 102 Mo. 270; State v. Scan- 
lan, 58 Mo. 204; Hawkins v. State, 27 Tex. App. 273, 11 
S. W. Rep. 409; State v. Severson, 78 Iowa, 653, 43 N. 
W. Rep. 533. ; 
It has been held that a cause may be continued till 
a minor, who is an important witness, has been in- 
structed as to the obligations of an oath, but it is very 
questionable whether such instructions will result in 
more than parrot-like responses,and whether they 
will in any way assist the effort to unfold the truth. 
Holst v. State, 27 Tex. App. 1; Rex v. Williams, 7 Car. 
& P. 820; Hughes v. Detroit, ete. R. R., 65 Mich. 10. 
In the principal case the court lays great stress upon 
the possible injury, that may be done to parties 
wrongfully accused by the testimony of irresponsible 
children, yet it must be remembered that as great in- 
jury to such children or to others may go unwhipt of 
justice by reason of the rejection of such evidence. 
Why not adopt the French rule and allow such chil- 
dren to be sworn orto affirm, and allow them to de- 
tail their knowledge of the facts? Hughes v. Detroit, 
etc. R. R., 65 Mich 10. The law raises no presumption 
as to whether a witness speaks the truth or not, and 
the credibility of all witnesses is left entirely to the 
decision of the jury, except when the discrepancies in 
the testimony of a witness are the result of deliberate 
falsehood. Stix v. Keith, 85 Ala. 465; U.S. v. Hughes, 
34 Fed. Rep. 7382; People v. Chapleau, 121 N. Y. 266; 
Davis v. State, 31 Neb. 247, 47 N. W. Rep. 854. An ef- 
fort to obtain the testimony in the manner above in- 
dicated has been refused. People vy. Frindel, 58 Hun, 
482. A jury under proper instructions should not go 
far astray in their conclusions, which in turn must 
command the approval of the judge. Has not the 
pendulum swung far enough in the protection of the 
accused? Should it not swing a little the other way 
in the protection of the community? 








CORRESPONDENCE. 

To the Editor of the Central Law Journal: 
THE COLORADO COURT ON THE STATUTE OE FRAUDS. 

In your recent comments on the opinion of the 
Colorodo Supreme Court, in the case of Field vy. 
Small, 36 Cent. L. J. 109, I think you have misinter- 
preted the language of the learned judge who wrote 
the opinion in that case, and to leave the matter un- 
corrected, I think would be unjust to the supreme 
court of our State, and henceI ask room for this com- 
munication. Chief Justice Hayt says, in the aforesaid 
opinion, in discussing the nature of the instrument 
upon which the defendant in error was suing for 
specific performance, that: ‘“‘The memorandum is 
not signed by either Mr. or Mrs. Small; it contains no 
promise on the part of either of them.”’ And further, 
“Mr. Field seems to have supposed that a contract of 
sale had been executed binding upon Small.’”? Now, 
from these words, you conclude that the learned 
judge meant that, because Small had not signed the 
memoranda, he was for this reason alone, on account 
of our statute of frauds, not bound thereon. Now, I 
do not construe the words to mean any such thing. 
The learned judge meant, aecording to my construc- 
tion of his words, that Small would not have been 
bound by the instrumentif he had signed it, because 
it was a unilateral contract, as it were,commonly known 
as an option, and Mrs. Field ought not to be held 
to have ratified such a contract as that when it would 
bind her and not Small, even if he had signed it, and 
especially so as the facts showed that she had, prior 
to that time, refused to sign such a contract as 
that; and from the further fact that neither Small nor 
his wife signed the instrument which showed or in- 
dicated that it was not intended, in the first place,'that 
either of them should be bound by any of its terms, 
but would simply forfeit the $50, if it was their future 
conclusion not to purchase. The learned judge had 
no reference to the statute of frauds when he used 
the above language, and I cannot see how any good 
good lawyer could be misled, as you suggest, by his 
words, into believing that he meant that a grantee or 
purchaser of lands is not bound by a contract regard- 
ing real estate, unless he signs some instrument of 
writing concerning same in compliance with the stat- 
ute of frauds. The words of Judge Hayt, it seems to 
me, mean that because the instrument was not signed 
by Mr. or Mrs. Small was a strong circumstance point- 
ing to the conclusion of the court that the instrument 
was not intended asa contract of sale, which would 
bind Small, but a mere option contract, which did not 
bind Small at all, or Mrs. Small, except that they 
would loose the $50 if they did not purchase the 
property. Judge Hayt would hardly make such 2& 
mistake as you attribute to him, and especially when 
our statute of frauds is so plain on the point. 

W. B. MORGAN 
Trinidad, Colo. 
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1. ACTION TO RECOVER POSSESSION OF LAND.—In an 
action to recover possession of land, where there is 
evidence that defendants entered thereon and ordered 
plaintiff off, and, by threats or force, prevented her 
from plowing the land, but thereafter exercised no 
control over the land, and were not in possession, the 
court erred in instructing the jury that they might in- 
fer defendant’s possession because of the former tres- 
pass, since it is not presumed that a trespass contin- 
ues from its commission to any subsequent date.— 
FRAZIER V. LYNCH, Cal., 32 Pac. Rep. 820. 

2. ADMINISTRATOR—Who Entitled to Letters.—Under 
Code Civil Proc. § 1365, which fixes the relative order 
in which persons interested in the estate of an intes- 
tate are entitled to administration, and section 1379, 
which authorizes the appointment of a person not 
entitled to administration at the written request, of 
the person entitled, the nominee of a person entitled 
has a preference over one who belongs to a class sub- 
sequent in rank to the person making the nomination. 
—IN RE BEDELL’S ESTATE, Cal., 32 Pac. Rep. 323. 

3. APPELLATE JURISDICTION. —Act Dec. 25, 1890, by 
which the territorial legislature conferred on the pro- 
bate court concurrent jurisdiction with the district 
court in certain cases, and regulated the right of ap- 
peal, was ratified by congress (Supp. Rev. St. U. 8. p, 
929), in respect to jurisdiction: Held that, as such rati- 
fleation conferréd on the probate court concurrent 
jurisdiction with the district court, the exercise_of 
such jurisdiction must be determined by the Code of 
Civil Procedure, which provides for the procedure both 
before and after judgment, including the right of ap- 
peal to the supreme court, and the manner of taking 
and prosecuting such appeal; and hence the supreme 
court may entertain an appeal from the probate court 
in a case where it has concurrent jurisdiction with the 
district court.—CHANDLER V. COLCORD, Okla., 32 Pac. 
Rep. 330. 

4. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Though 
an assignment for the benefit of, creditors is void be- 
cause the assignee has fraudulently withheld a part of 
his assets, as such assignment is not prejudicial to 
such creditors where the property reserved in the as- 
Signment, together with the assets withheld, is not as 
much as the assignor is allowed to hoya exempt from 





execution, and the goods assigned are not liable to at- 
tachment by the creditors.—CLARK SHOE CO. vy. ED- 
WARDS, Ark., 218. W. Rep. 477. 

5. ATTACHMENT—Property in Custodia Legis.—Where 
property has been attached, and subsequently taken 
from the officer on an order of replevin, it is in custo- 
dia legis, pending the result of the replevin suit, and 
not subject to levy under further orders of attachment 
against the original attachment debtor.—FIRsT NAT. 
BANK OF KINGMAN V. GERSON, Kan., 32 Pat. Rep. 366. 

6. BANKS—Deposit by Administrator.—An adminis- 
trator having reduced a deposit of intestate in a bank 
to his possession, by having it transferred to his cred- 
it as administrator, his personal representatives are, 
on his death, entitled to receive it from the bank; so 
that, it having been paid them, the bank cannot be 
held liable by intestate’s administrator de bonis non.— 
SIBBS N. PHILADELPHIA SAV. FUND S0Oc., Pa., 25 Atl 
Rep. 1119. 

7. BILLS OF EXCEPTIONS—Time of Signing. — Under 
Rev. St. 1881, § 629, requiring the time of presentation 
of a bill of exceptions to be stated in the bill, the time 
so stated will control a statement of a different time by 
the judge ina memorandum following the bill, and 
signed by him; and, if the bill states a date later than 
the time limited for its presentation to the judge, it 
forms no part of the record.—STONER V. LOUISVILLE, 
N. A. & C. Ry. Co., Ind., 33 N. E. Rep, 242. 

8. CARRIERS—Passenger—Negligence.—Plaintiff had a 
passon defendant’s construction train to T, and, when 
the engine started to the water tank, boarded a flat car 
in front ofthe engine, and was injured: Held, thatif, 
before the train went to T, it was necessary for 
the engine to go to the tank for water, and plaintiff 
knew, or should have known, that the train was going 
to thetank, and would return to the station, he could 
not recover unless the conductor told him to board the 
train.« BROWN V. SCARBORO, Ala., 12 South. Rep. 289. 

9. CARRIERS OF GOoDsS—Deviation from Contract.— 
A shipper, by reason of deviation from the contract of 
shipment by the carrier in taking the property by 
freight instead of by passenger train, has the right to 
hold the carrier to his common-law liability, free from 
exemptions of the contract.—PAVITT V. LEHIGH VAL. 
R. Co., Pa., 25 Atl. Rep. 1107. 

10. CARRIERS OF LIVE STocK—Damages. ~ Section 
4386, Rev. St. U. 8., imposes a penalty upon a railway 
company which transports live stock if the animals are 
kept in the cars more than 28 consecutive hours, ‘‘un- 
less prevented from so unloading by storm or other 
accidental causes.” There is further exception where 
animals ‘‘have proper food, water, space, and oppor- 
tunity to rest” on the cars: Held that, in addition to 
the penalty imposed by statute, a railway company 
which failed to comply with the above requirement 
would be liable in damages to the owner of the stock, 
but to state a cause of action the petition must show 
that the case is not within the exceptions named.— 
HALE V. MISSOURI Pac. RY. Co., Neb., 54 N. W. Rep. 
517. 

11. ConFLICT OF LAaw—Evidence.—The local law of 
another State, prescribing a rule of evidence for the 
ascertainment and enforcement of the cause of action 
arising in that State, which is in opposition to the rule 
prevuiling in the State wheresuit is brought, will not 
be applied by the courts of the latter State.—HELTON 
v. ALABAMA MIDLAND Ry. Co., Ala., 12South. Rep. 277. 

12. CONSTITUTIONAL Law —Revivor of Dormant Judg- 
ment.—The act of March 31, 1876, which provides ‘‘that 
in any case in which a judgment has been or may 
hereafter be rendered in any court, whether a court of 
record or not, and such judgment is or shall hereafter 
become dormant, action can only be brought to revive 
the same within twenty-one years after it became dor- 
mant,” is notin conflict with section 28, art. 2, of the 
constitution, inhibiting the passage of retroactive 
laws.—BARTOL V. ECKERT, Ohio, 33 N. E. Rep. 294. 

13. CONSTITUTIONAL Law—Special Laws—Herd Law. 
—St ch. 3,§ 3, known as the ‘‘Herd Law,” which en- 
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ables the electors, voting by disiricts, to determine 
whether or not they will permit stock to run at large, 
is not in conflict with the organic act, which prohibits 
territorial legislatures from passing local or special 
laws regulating township and county affairs, since the 
herd law merely permits the district to regulate their 
own . affair3.—JOHNSON V. MOCABEE, Okla., 32 Pac. 
Rep. 336. 

14. CONTRACT.—A complaint alleged that plaintiff en- 
tered into a contract, in writing, with the owner of 
land, for the use and possession of the land, and the 
right to cut and remove the timber growing thereon; 
that under the contract plaintiff took possession, that, 
while plaintiff's employees were cutting the timber, 
defendant, a subsequent purchaser of the land, en- 
tered, and, by threatening to prosecute plaintiff’s em- 
ployees, wrongfully prevented plaintiff from appro- 
priating timber: Held, facts suffcient to constitute a 
cause of action.—CRANE V. PATTON, Ark., 21S. W. Rep. 
466. 

15. CONTRACT—Interpretation.—An agreement, with 
sureties, executed contemporaneously with a mort- 
gage, binding the the mortgagor to pay all taxes as- 
sessed against the mortgage, evinces a clear intention 
of the parties that the mortgagor shallpay the taxes; 
and such intention will govern, though the agreement 
is thereby rendered unlawful, and though itis seem- 
ingly inconsistent with a provision in the mortgage 
apparently making it the duty of the mortgagee to pay 
such taxes.—BURBRIDGE V. LEMMERT, Cal., 32 Pac. 
Rep. 310. 


16. CONTRACT—Measure of Damages.—In 1872, plaint- 
iff, who was then 60 years old, and M agreed that M 
would support plaintiff during his natu: al life in con- 
sideration of his labor, and plaintiff thereupon entered 
the service of M, and continued to servetherein until 
1890, when M died, without making any provision for 
the support of plaintiff: Held, in an action against 
M’s executor, that plaintiff's measure of damages was 
asum which, together with its income at a reasonable 
rate of interest, and what plaintiff could reasonably 
contribute to his support by labor would be sufficient 
to maintain him from the time of the breach of the 
contract to the end of his life.—MORRISON V. MCATEE, 
Oreg., 32 Pac. Rep. 400. 


17. CORPORATIONS—Contracts made in Foreign Coun- 
try.— Duly-appointed directors of a corporation or- 
ganized under the laws of Missouri may hold meetings 
and transact corporate business ina foreign State; and 
a deed of lands belonging to such corporation, by its 
directors, to a corporation organized under the laws 
of England, though executed and delivered in England, 
is valid. + MISSOURI LEAD MINING & SMELTING Co. v. 
REINHARD, Mo., 21S. W. Rep. 488. 


18. CORPORATION — Foreclosure ‘of Corporate Mort-, 
gage — Stockholders.— In a suit to foreclose a mort- 
gage, or to enforce the specific performance of a 
written contract, against a corporation, the individual 
stockholders of the corporation, on being made part- 
ies, may litigate in the same suit the validity ofa 
judgment against the corporation.—NELSON Vv. BLAIS- 
DELL, Oreg., 32 Pac. Rep. 392. 


19. COVENANTS RUNNING WITH THE LAND — Conflict 
of Laws.—Where the owner of land situate in Illinois, 
on which there wasa mortgage, executed a deed there- 
for in Indiana, with general covenant of warranty, 
such covenant was not personal to the immediate 
grantee, but ran with the land, even though the grant- 
or, being a resident of Indiana, did not have possession 
of the land, but was in a position to give possession to 
his immediate grantee.—WORLEY v. HINEMAN, Ind., 33 
N. E. Rep. 260. 

20. COUNTIES—Salary to De Facto Officer.— Where a 
county has once made payment of the salary of acoun- 
ty office to one actually in possession of the office, per- 
forming its duties, with color of title, before his right to 
the office has been determined against him by a compe- 

ent tribunal, it cannot afterwards be compelled to pay 





the same salary tothe de jure officer.—STATE, GREELY 
COUNTY V. MILNE, Neb., 54 N. W. Rep. 521. 

21. CouNnTy—Apportionment of Debt.—Const. art. 11, 
§ 8, provides that every county created from territory 
taken from any other county shall be liable for a just 
proportion of the ‘existing debts of the last-named 
county. Act 1889, March 11, creating the county of 0 
from the territory of L, provides that commissioners 
shall ascertain the indebtedness of the county of L, 
‘‘existing at the time this act takes effect,’ and certify 
the amount due from the county of O to the county of 
L: Held, that the county of O is not chargeable with 
moneys expended on its territory by the county of L 
between the date of the act and the organization of the 
county of O.—LOS ANGELES COUNTY V. ORANGE COUNTY, 
Cal., 32 Pac. Rep. 316. 


22. CRIMINAL LAw—Homicide—Self-defense.—It was 
not error forthe court to refuse to charge that, if de- 
fendant did the shooting under the sincere apprehen- 
sion of an immediate and actual danger to life, the jury 
will acquit him, even though they believe from the 
evidence that such danger was unreal, as a man is not 
justified in shooting another ona mere apprehension 
of immediate danger, no matter how sincere the ap- 
hension may be.—FIELD Vv. COMMONWEALTH, Va., 168. 
E. Rep. 865. 


23. CRIMINAL LAW—Homicide—Verdict.—Mansf. Dig. 
§ 2284, providing that ‘‘the jury shall in all cases of 
murder, on conviction of the accused, find by their 
verdict whether he be guilty of murder in the first or 
second degree,” applies only where the indictment is 
for murder in the first degree; and an indictment for 
murder inthe second degree a verdict of ‘‘guilty as 
charged in the indictment” is sufficient.—PORTER V. 
STATE, Ark., 21S. W. Rep. 468. 

24. CRIMINAL LAW—Indictments and Information.— 
Crimes not capital can only be prosecuted by informa 
tion ‘‘with the consent of the court first obtained,” and 
amendments thereto are peculiarly within the discre- 
tion of the court especially as to the denial thereof.— 
STATE V. TERREBONNE, La., 12 South. Rep. 315. 

25. CRIMINAL LAw—Rape—Previous Chastity.—A girl 
of 15, who has led a virtuous life for 6 or7 years, is, 
notwithstanding possible unchastity before that time, 
within Laws 1887, No. 143, declaring a penalty against 
any one who shall carnally know a girl of that age 
‘*theretofore chaste.”—PEOPLE v. MILLS, Mich., 54N. 
W. Rep. 488. 

26. CRIMINAL LAW—Reception of Verdict.—Where the 
clerk of court, afterthe court has adjourned, receives 
a verdict in a criminal case without the consent of 
defendant and without instructions from _ the 
court, and the jury then go to their homes, and the 
next day the judge enters the verdict on his docket, it 
operates as an acquittal of defendant.—JONES V. STATE, 
Ala., 12 South. Rep. 274. 

27. CRIMINAL LAW—Separate Trials.—The fact that R, 
who has been jointly indicted with B, has made admis- 
sions which are not evidence as against B, will not en- 
title B, as a matter of right, to a separate trial, as the 
granting of separate trials to persons jointly indicted 
is discretionary with the court.—COMMONWEALTH V. 
BINGHAM, Mass., 33 N. E. Rep. 342. 

28. CRIMINAL PRACTICE—Information—Negative Aver- 
ments.—In charging an offense under the statute the 
general rule is that a negative averment of the matter 
of a proviso is not required in an information, unless 
the matter of such proviso enters into and becomes 4 
part of the description of the offense, or is a qualifica- 
tion of the language defining or creating it.—GEE WoO 
Vv. STATE, Neb., 54 N. W. Rep. 513. 

29. CRIMINAL PRACTICE — Receiving Stolen Goods.— 
Under How. St. § 9535, providing that every objection 
to an indictment for any formal defect, apparent on the 
face thereof, shall be taken by demurrer, or motion to 
quash, before the jury shall be sworn, the objection 
cannot be raised for the first time on appeal that an in- 
formation for receiving stolen property did not allege 
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when, where, or by whom the larceny was committed. 
—PEOPLE V. SMITH, Mich., 54N. W. Rep. 488. 

30. CRIMINAL TRESPASS.—Where defendant is invited 
on land by the owner, and, after being bidden to de- 
part refuses to do so, within a reasonable time, he is 
unlawfully thereon, within the meaning of Rey. St. 
1881, § 1941, providing that whoever, being about to un- 
lawfully enter on the land of another, shall be forbid- 
den so to do, or, being unlawfully thereon, shall be 
notified to depart, and shall thereafter enter such land, 
or refuse to depart therefrom, shall be guilty of a mis- 
demeanor.—MANNING V. STATE, Ind., 33 N. E. Rep. 
224. 

31. DEATH BY WRONGFUL ACT—Damages.—In estimating 
damages sustained by the widow and children of a per- 
son killed through the wrongful act of another,a provi- 
sion of the law whereby they might, under certain con- 
ditions, receive a government pension in consequence 
of his death, cannot be considered in mitigation of 
such damages.—ST. Louis, I. M. &S. Ry. Co. v. MaD- 
prY, Ark., 218. W. Rep. 472. 


32. DEED—Alleys as Boundaries.—A conveyance of 
part of a lot abutting on an alley onthe north, bya 
description which makes the point of beginning the 
northeast corner of the lot, asshown on the map of the 
block, and then runs along the north line of the lota 
certain distance, carries the fee to the center of the 
alley, subject to the easement of the other lot owners. 
—HENNESSY V. MURDOCK, N. Y., 33 N. E. Rep. 330. 

33. DEED — Construction — Easement. — Plaintiff’s 
father, in 1870, executed to defendant railroad com- 
pany’s predecessor, for a nominal consideration, a 
right of way 100 feet wide; the deed providing that “the 
estate granted hereby is upon condition that the strip 
of land aforesaid shall be used for suid railroad pur- 
poses only, and when the same shall, after the road is 
constructed, cease to be used for such purpose, then 
the same shall revert’? to the grantor: Held, that 
the company did not take a fee in the strip, but a mere 
fioating easement, which only operated as a convey- 
ance of title by the actual location of the road over the 
the tract described.—LAKE ERIE & W. R. CO. Vv. ZIE 
BARTH, Ind., 33 N. E. Rep. 254. 

34. DEED—Quitclaim—After-acquired Title.—A quit- 
claim deed of the grantor’s expectant interest in the 
estate of his ancestor, who was then in possesion, does 
not pass such grantor’s after-acquired state of inherit- 
ance, though the deed was made in good faith, and in 
consideration of the full value of the property con- 
veyed, where it does not appear that the ancestor 
knew of the sale, and acquiesced init. Nor, in such 
case, will the fact that the ancestor was insane at the 
execution of the deed, and remained so until her death, 
being thus incapable of assenting, make valid sucha 
conveyance.—MCCLURE V. RABEN, Ind., 33 N. E. Rep. 
276. 

35. EASEMENT6 — Presumptions from User.—Projec- 
tion of a cornice on a house over an adjoining lot, ap- 
parent and continuous for over 20 years, raises a con- 
clusive presumption of right to maintain it.—GRACE 
METHODIST EPISCOPAL CHURCH V. DOBBINS, Penn., 25 
Atl. Rep. 35. ° 

36. ELECTION—Canvass of Votes.—Under St. ch. 32, § 
2793, constituting the existing board of county com- 
missioners of a specified county a board of canvassers, 
to determine the result of a special election, a new 
board of commissioners, clected at such election, have 
not the power to canvass the vote, and issue certifi- 
cates of election to other persons claiming under such 
election.—RIDER V. BROWN, Okla., 32 Pac. Rep. 342. 

37. EQUITABLE ASSETS—Distribution among Credit- 
ors.—Though the mechanic’s lien law, which provides 
for the ratable distribution of the fund arising from 
foreclosure sale among all lien claimants, does not ap- 
ply to public buildings, yet a provision in a contract 
for the erection of such buildings, requiring a city to 
withhold from the contractor sufficient funds to pay 
‘“‘all persons who have done work or furnished ma- 





terials under this agreement and are entitled to a lien 
therefor,” ingictates a clear purpose that the policy of 
the mechanic’s lien law is to be carried out; and, 
where the fund due the contractor is brought by the 
city into a court of equity for distribution among me- 
chanics and material men, it will be distributed rat- 
ably among them all, rather than to give the one first 
instituting legal proceedings a preference over the 
others.—CITY OF ST. LOUIS V. O’NEILL LUMBER CO., 
Mo., 21S. W. Rep. 484. 

38. ESTOPPEL —Laches of the Commonwealth. — 
Where a turnpike company is allowed, without objec- 
tion, to expend a large amount of money in extending 
its road, under authority of a decree of court, the com- 
monwealth is estopped to question the regularity of 
the proceedings under which such authority was 
granted.—COMMONWEALTH HENSEL V. PHILADELPHIA, 
B. & B. M. TURNPIKE, Penn., 25 Atl. Rep. 1105. 


39. EXECUTION SALE — Distribution of Fund. — The 
goods of a tenant were sold under execution. The 
landlord claimed the fund as rent. The tenant, the 
landlord’s son-in-law, testified that a steam heater he 
had put in the ‘building, while not a necessary im- 
provement at the time it was put in, would have been 
later on, and the landlord testified that he had author- 
ized necessary improvements: Held, that the cost of 
the heater should be deducted from the landlord’s 
claim. — DERMOND v. WILKINSON, Pa., 25 Atl. Rep. 
1134. 

40. FRAUDULENT CONVEYANCE — Exemption. —In a 
suit to set aside conveyances made by defendant, and 
to subject the lands conveyed to the payment of a 
judgment, defendant claimed the property conveyed 
was exempt: Held, that a general allegationin her 
answer that, at the time of the conveyance, defendant 
was ‘‘a resident householder of the State of Indiana,” 
was not equivalent to an allegation offacts constitut- 
ing her right to an exemption. — PHOENIX INS. Co. Vv. 
FIELDER, Ind., 33 N. E. Rep. 270. 

41. FRAUDULENT CONVEYANCE — Consideration. — In 
an action to determine whether a sale made by a debtor 
to another of all his property was honest or for the 
purpose of defrauding creditors, the insolvency of the 
debtor is an important element of proof, which should 
be considered by the jury in determining the question. 
Where thé sale is made for considerably less than the 
actual value it is such evidence of fraud as requires 
explanation, and may, when coupled with other facts, 
be controlling proof of dishonesty and fraud. Whether 
ornot there is such a disparity between the rea) 
value of the property andthe consideration paid as to 
justify an inference of fraud is for the jury to determine. 
—DODSON Vv. CooPER, Kan., 32 Pac. Rep. 370. 

42. FORCIBLE DETAINER — Evidence. — In forcible 
detainer against a tenant, a deed by defendafit’s lessor 
conveying the premises to plaintiff is admissible in 
evidence, though defectively acknuwledged, as show- 
ing plaintiff to be the assignee of the lessor, and 
entitled to possession. —CONGOR V. OLDS, Okla., 32 
Pac. Rep. 336. 

43. FORCIBLE EnTRY—Jurisdiction of Justice. — Rev. 
St. 1881, § 1434, providing that ifinan action before a 
justice of the peace the title to land shall be putin 
issue the cause shall be certified to the circuit court, 
does not spply to an action begun before a justice 
under Rev. St. 1881, § 5237, for forcible entry and 
detainer, as such an action relates only to possession, 
and not to title. — BRIDGES V. BRANAM, Ind., 33 N. E. 
Rep. 272. 

44. GUARANTY — Signature Procured by Fraud. — 
Where a principal procures a person who cannot read, 
and while he is intoxicated, to signa guaranty, of the 
contents of which he is ignorant, on the false repre 
sentation that itis an application fora license, and 
the former sends it by letter to the guarantee in 
another State, and the latter ships goods to the prin- 
cipal thereunder in ignorance of the manner in which 
it was procured, the guarantor is liable thereon to the 
guarantee for the default of the principal. — PAGE V. 
KREKEY, N. Y., 33 N. E. Rep. 311. 
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45. HABEAS CorRPUS—Autrefois Acquit.—The accused 
cannot interpose the plea of autrefois acquit in an 
application for writs of habeas corpus an& certiorari.— 
STATE V. KLOCK, La., 12 South. Rep. 308. 

46. HABEAS CoRPUS — Review. — Mere errors and 
irregularities ina judgment or proceeding of a court 
ina criminal case, under and by virtue of which a 
person is imprisoned, which are not of such a charac- 
ter as render the proceedings void, cannot be reviewed 
on application for a writ of habeas corpus. That writ 
cannot operate asa writ of error. — STATE Vv. MCc- 
CLAY, Neb., 54 N. W. Rep. 524. 

47. Highways—Establishment — Vacation. — A peti- 
tion is necessary to confer jurisdiction upon the board 
of county commissioners in opening, altering, or 
vacating public roads. Where the board of county 
commissioners have confirmed the report of viewers 
in favor of a public road, and have ordered it opened, 
they cannot, at a subsequent session of that body, 
without any petition therefor, or any notice thereof, 
reconsider their action ordering the road opened, and 
vacate said road. — MILLS Vv. BOARD, OF COM’RS OF 
NEOSHO County, Kan., 32 Pac. Rep. 362. 

48. HiGHwAy—Obstruction.—Where land is dedicated 
to public use for a street, but it is never actually 
opened for travel, it is nota ‘‘highway,” within Rev. 
St. § 1326, providing that whoever shall obstruct any 
highway shall forfeit for every such offense a sum, etc. 
—STATE V. PAINE LUMBER Co., Wis., 54N. W. Rep. 
504. 

49. HOMESTEAD EXEMPTIONS. — Where, under Code 
1880, § 1248, exempting a certain quantity of land to 
every citizen, ‘‘male or female, being a householder, 
and having afamily,” the land occupied by husband 
and wife as a homestead is owned partly by each, the 
whole is exempt, if it does not exceed the prescribed 
quantity and value. — POWERS V. SAMPLE, Miss., 12 
South. Rep. 338. 

50. HOMESTEAD—Filing Claim of Wife—Mortgage.— 
Where the wife files no claim for homestead, the 
record title of which isin the husband, that a deed of 
trust therefor by the husband alone is valid, anda 
sale thereunder passes the title subject only to the 
wife’s inchoate right of dower.—GREERV. MAJOR, Mo., 
21S. W. Rep. 481. 

51. HOMESTEAD — Necessity of Occupancy. — Where 
city lots are purchased fora homestead, in order to 
preserve a debtor’s right to the homestead exemption 
he must actually occupy the same as a residence 
within a reasonable time after the purchase; and where 
adebtor fails to so occupy, and fails to make any 
preparation for occupancy fora period of two years 
and five months after such purchase, he cannot 
defeat the judgment lien of a creditor merely by 
showing that he has always intended to occupy said 
lots as a homestead. Occupancy after levy of execu. 
tion does not change theright of the parties‘—INGELS 
v. INGELS, Kan., 32 Pac. Rep. 388. 

52. HOMESTEAD—Sale of Growing Timber.—A sale by 
a husband of merchantable timber growing on home- 
stead land without his wife joining in the deed is 
void, since such timber constitutes a part of the 
realty.—MCKENZIE V. SHOWS, Miss., 12 South. Rep. 336, 

53. INTERSTATE COMMERCE—Navigable Streams.—By 
24 St. at Large, p. 326, appropriations were made for 
the improvement of certain riversin California, with 
a provision that the balance of such appropriation, 
should not be used until certain hydraulic mining, 
hurtful to navigation, had ceased on such rivers, and 
in the event of its continuance authorized the secretary 
of war to institute legal proceedings to prevent the 
same: Held, that this legislation was a sufficient 
assumption of natural jurisdiction over the waters in 
question, under the commerce clause ofthe constitu- 
tion, toconfer upon the federal courts jurisdiction of 
asuit by the United States to enjoin the continued 
deposit of mining debris injurious to navigation.— 
UNITED STATES V. NORTH BLOOMFIELD GRAVEL & MIN- 
ING Co., U.S. C. C. (Cal.), 53 Fed. Rep. 625. 





54. INJUNCTION BOND.—In an action on a bond given 
to obtain a temporary injunction against the sale of 
property levied on under certain judgments, the pur- 
pose of which is to recover attorneys’ fees and other 
expenses in obtaining a dissolution of the injunction, 
it cannot be objected that the invalidity of the judg- 
ments is not alleged, however well such invalidity 
might have been urged in the previous suit forthe 
injunction —MIDLAND Ry. Co. v. STEVENSON, Ind., 33 
N. E. Rep. 254. 

55. INSURANCE—Conditions of Policy.—A mortgage of 
chattels to secure a contingent liability of the mort- 
gagee as indorsee, and under which the mortgagee 
does not take possession, is not such change of title 
as to avoid the policy.—UNION INS. CO, OF CALIFORNIA 
v. BARWICK, Neb., 54 N. W. Rep. 518. 

56. INSURANCE—Condition of Policy.—The condition 
of an insurance policy that it shall be void if addi- 
tional insurance is placed on the property, ‘‘unless 
written notice thergof be furnished tothe secretary,” 
isnot complied with by actual notice of such addi- 
tional insurance by a director of the company.—BarpD 
v. PENN. MutT. FIRE Ins. CO. OF CHESTER COUNTY, Pa., 
25 Atl. Rep. 1124. 

57. INSURANCE — Warranty. — A warranty ina fire 
insurance policy that the insured is not to work at 
night or by artificial light, is not broken by the use 
of artificial light, in the night-time, for a purpose 
other than performing work.—MECHANICS’ & TRADERS’ 
Ins. Co. v. THOMPSON, Ark., 21 S. W. Rep. 467. 

58. INTOXICATING LIQUORS.—Under Pub. St. ch. 100, § 
17, providing that no person shall bring into a town 
intoxicating liquors ‘‘with intent to sell the same 
himself, or have the same sold by another, or, having 
reasonable cause to believe that the same is intended 
to be sold in violation oflaw, acomplaint charging a 
person with bringing intoxicating liquor into a town 
with more than one of the illegal intents specified by 
the statute is not bad for duplicity. — COMMONWEALTH 
v. IGo, Mass., 33 N. E. Rep. 340. 

59, JUDGMENT BY DEFAULT—Impeachment of Service. 
—Where service upon a defendant is made by leaving a 
copy of the summons at his residence, and judgment 
is taken against him thereon by default, he may, in an 
action to revive the judgment, show that the place of 
service was not his place of residence; that neither 
he, nor amember of his family, had notice of the 
action until after judgment had been rendered against 
him, together with any other defense to the judgment. 
—HAYNES v. AULTMAN, MILLER & Co., Neb., 54N. W. 
Rep. 512. 

60. JUDGMENT—Identity of Person. —A record of a 
judgment against one whose Christian name is only in- 
dicated only by initial letters is effectual to put upon in- 
quiry a subsequent purchaser of lands the title of which 
appears of record in a person of the same family name 
as such judgment debtor, and whose Christain name 
has the same initial letters.—PINNEY V. RUSSELL & CO., 
Minn., 54N. W. Rep. 484. 

61. LANDLORD AND TENANT—Acquisition of Title.—A 
tenant in possession under a lease, who afterwards ob- 
tains an outstanding title of an undivided interest in 
the premises, cannot sue the lessor for partition with- 
out first surrendering the possession to the lessor.— 
BARLOW V. DAHM, Ala., 12 South. Rep. 294. 

62. LANDLORD AND TENANT—Appraisal of Improve- 
ments.—A lease of real estate for a term of years pro- 
vided that upon its termination the lessors should pur- 
chase from the lessees, at the fair market value, the 
buildings which the latter might have erected, and that 
the value should be conclusively determined by three 
appraisers, for the selection of whom, in the usual 
way,the lease provided. It being necessary for the 
appraisers to construe the contract for the purpose of 
determining the basis upon which the value was to be 
estimated, held, that an appraisal made without op- 
portunity afforded tothe parties to be heard was in- 
valid.—JANNEY, SEMPLE & CO. V. GOEHRINGER, Minn., 
54N. W. Rep. 82. 
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63. LANDLORD AND TENANT—Failure to Pay Rent.— 
Under Mansf. Dig. § 3348, providing that if a tenant 
shall willfully hold leased premises after failure or re- 
fusal to pay the rent when due, and after demand in 
writing for the possession of such premises has been 
made by the landlord, he shall be deemed guilty of an 
unlawful detainer, the landlord will be entitled to 
maintain such an action, though by the terms of the 
lease such failure was not made a ground of 
forfeiture. —PARKER V. GEARY, Ark., 21 8S. W. Rep. 
472. 

64. LANDLORD AND TENANT — Removing Improve- 
ments.—A covenant that at the expiration of his term 
of years the tenant ‘‘will vacate said premises with- 
out further notice, leaving the same in as good condi- 
tion as the same now is, or may be made by improve- 
ments,” prevents the tenant from removing buildings 
placed on the premises by himself.—CARVERV. GOUGH, 
Penn., 26 Atl. Rep. 1125. 

65. MASTER AND SERVANT—Contributory Negligence. 
—In an action against a railway cOmpany for injuries 
received by a brakeman while coupling cars, it ap- 
peared that the company had a rule, with which plaint- 
iff was familar, prohibiting coupling except with a 
stick, or going in between cars for that purpose where 
an engine was attached to thecars. Plaintiff, while 
coupling a car attached to an engine to a stationary 
car, voluntarily placed himself between the rails, with 
his back to the engine, when the cars came together, 
and injured hisarm: Held, that he was guilty of con- 
tributory negligence.—RICHMOND & D. R. Co. Vv. FREE, 
Ala., 12 South. Rep. 293. 

66. MECHANIC’S LIEN—Married Woman.—Since the 
**Married Persons’ Property Act,” of June 3, 1887, au- 
thorizes a married woman to contract.in relation to 
her separate property as a feme sole, to entitle one to 
enforce a mechanic’s lien for the construction of a 
building on the land of a married Woman, it is not nec- 
essary to allege coverture, and that such building was 
necessary for the preservation or enjoyment of the 
wife’s separate estate.—MILLIGAN V. PHIPPS, Penn., 25 
Atl. Rep. 1121. 

67. MORTGAGE—Sale under Power.—At a sale under a 
power in a mortgage the mortgagee may become the 
purchaser, if the terms of the mortgage expressly au- 
thorize it, provided the sale is in all respects fairly 
conducted; and, where the land is sold for more than 
two-thirds of its appraised value, the fact that it did 
not sell for its full value is not, alone, sufficient to es- 
tablish fraud or unfairness.—MATTHEWS V. DANIELS, 
Ark., 21S. W. Rep. 471. 

68. MORTGAGE—Wife’s Separate Estate—Estoppel.— 
The recital in the application of plaintiff, a married 
woman, to D foraloan, that the representations there- 
in contained Were made by her to be used by him as 
her agent in procuring a loan, does not estop plaintiff 
from showing that D was agent for the party furnish- 
ing the money, who would be chargeable with D’s 
knowledge that the money was procured for the use of 
plaintiff's husband.—BATES V. AMERICAN MORTGAGE 
Co. OF SCOTLAND, 8S. Car., 168. E. Rep. 883. 

69. MUNICIPAL CORPORATIONS—Construction of Side- 
walk.—An ordinance authorizing the city to ‘‘grade,”’ 


_a certain street ‘‘and lay sewer on same, and require 


the property owners to lay or pay fora granolithic 
pavement on same in front of their respective proper- 
ties,’ does not authorize the construction of a side- 
walk in such street at the expense of the property 
owners. — MCCROWELL V. CITY OF BRISTOL, Va., 16 
8. E. Rep. 868. 

70. MUNICIPAL CORPORATIONS — Defective Alley.—A 
municipal corporation, having paved a public alley 
suitable for ordinary use, is not liable for injury to the 
team and vehicle of one of whose own “heavy hauling” 
over the way caused the paving to become out of re- 
pair.—MEGAREE V. CITY OF PHILADELPHIA, Penn., 25 
Atl. Rep. 1130. 

7l. NATIONAL BANKS — Reports to Comptroller— 
‘‘False Entries.”—A ‘‘false entry” in a report by a na- 





tional bank officer or director to the comptroller of the 
treasury, within the meaning of Rev. St. § 5209, is not 
merely an incorrect entry made through inadvertence, 
negligence, or mistake, but is an entry known to the 
maker to be untrue and incorrect, and by him inten- 
tionally entered while so knowing its false and untrue 
character.—UNITED STATES V. GRAVES, U. 8. D. C. 
(Iowa), 53 Fed. Rep. 634. 

72. NEGLIGENCE—Contributory Negligence.—Where 
plaintiff, just as he stepped from the curb onto a street 
crossing, was struck and injured by the front wheel of 
defendant’s wagon, which was being driven at a negli- 
gently rapid rate, and there was nothing in the way to 
prevent plaintiff from seeing the wagon before he 
stepped if he had looked, he is guilty of contributory 
negligence, and cannot recover.—HARRIS Vv. COMMER- 
CIAL ICE Co., Penn., 25 Atl. Rep. 1133. 

73. NEGLIGENCE — Owner of Steamboat.— Where a 

passenger on a steamboat stumbles over a gang plank 
of ordinary construction, lying on the deck of the 
vessel in close proximity to the place where it must be 
used, causing severe injuries,the owner of the ves- 
sel is not liable, in the absence of proof that the 
plank was negligently or unusually constructed or 
handled, or other proof of specific negligence which 
caused the fall.—_SEDDON V. BICKLEY, Penn., 25 Atl. 
Rep. 1103. 
_ 74. NEGOTIABLE INSTRUMENTS—Action by Assignee.— 
Under Gen. St. ch. 9, § 108, providing that all notes or 
other instruments in writing whereby any person 
agrees to pay money or other personal property to an- 
other shall be taken to be due and payable to the per- 
son to whom they are made, one cannot recover as as- 
signee of such instrument without specific proof of an 
assignment.—REDDICKER V. LAVINSKY, Colo., 32 Pac. 
Rep. 350. 

75. NEGOTIABLE INSTRUMENTS — Gambling Transac- 
tion—Intent of Parties.—In a suit by a stockbroker on 
a note which the testimony tended to prove was given 
for steck gambling transactions, the jury, in deter- 
mining the intention of the parties to the transactions, 
may consider the acts of the parties themselves, the 
accounts kept of the transactions, and may go behind 
the mere form given of such transactions, and ascer- 
tain the actual character of the dealings; a note given 
to cover stock gambling losses being void.—GAaw Vv. 
BENNETT, Penn., 25 Atl. Rep. 11144. ™ 

76. NEGOTIABLE INSTRUMENT—Liability of Surety.— 
Where a person signs a note as surety, and leaves it in 
the hands of the principal, to be delivered only on 
condition that it is signed by other sureties, and the 
principal delivers the note, in violation of the agree- 
ment, to the obligee, who has no notice of the same, 
the surety will be bound.—NORTH ATCHISON BANK Vv. 
GAY, Mo., 218. W. Rep. 479. 

77. NEGOTIABLE INSTRUMENT—Consideration.—W here 
a signer of a joint and several note assigned his prop- 
erty to defendant, and thereupon plaintiff, the payee 
of the note, to induce defendant to sign, said, ‘‘Unless 
you sign the note, we will contest the conveyance,” 
whereupon defendant signed, a mere forbearance by 
plaintiff to attack the conveyance without any agree- 
ment on his part to forbear was not a sufficient consid- 
eration to support defendant’s promise to pay.—FIRST 
NAT. BANK OF ARLINGTON V. CECIL, Oreg., 32 Pac. Rep. 
394 


78. NEGOTIABLE INSTRUMENT—Notes.—Where a note 
contains a stipulation that its maker and indorser 
waive demand and notice, a contention by defendant, 
against whom recovery is sought as the alleged guar- 
antor of the note that he signed it as as an indorser, 
and not as a guarantor, will not release him from lia- 
bility; such waiver being an absolute agreement to pay 
at maturity if the maker does not.—HOOVER V. McCor- 
MICK, Wis., 54 N. W. Rep. 505. 

79. OLEOMARGARINE—Exposing for Sale.—On the trial 
of a complaint, drawn under Laws 1891, ch. 58, §1, 
charging defendant with ‘‘exposing for sale” oleomar- 
garine inimitation of butter, it appeared that defend- 
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ant had oleomargarine in imitation of butter for sale 
in his store, but kept it in aclosed and covered refriger 
ator, so that it could not be seen by customers: Held, 
evidence insufficient to support a conviction, such 
facts not constituting an ‘‘exposure for sale,”’ within 
the meaning of the statute. — COMMONWEALTH V. 
BYRNES, Mass., 33 N. E. Rep. 344. 

80. PRACTICE—Absence of Plaintiff at Trial.—Where 
the plaintiff fails in a civil action to appear on the 
trial, and there ‘is no co:nterclaim or set-off filed or 
presented by the defendant, the district court should 
dismiss the case without prejudice to a future action. 
KANSAS CITY, ETC. R. CO. V. WALKER, Kan., 32 Pac. 
Rep. 362. 

81. PRACTICE—Nonsuit.— Under Hill’s Code, § 246, 
providing that a judgment of nonsuit may be given 
against plaintiff on his motion ‘‘at any time before 
trial, unless a counterclaim has been pleaded,” the 
court, on granting the motion, should see that the 
costs of its officers are paid; and it is proper, ona non- 
suit, to render judgment against plaintiff in favor ofa 
sheriff for his expense of keeping property held un- 
der attachment, to be taxed as costs and disburse- 
ments, andthe sheriff will not be required to bring a 
separate action.—MITCHELL & LEWIS Co. V. DOWNING, 
Oreg., 32 Pac. Rep. 394. 

82. PARTITION BY OWNER OF CURTESY.—Rev. St. 1879, 
§ 3339, provides that where lands are held in ‘‘joint 
tenancy, tenancy in common, or coparcenary, includ- 
ing estates in fee, for life, or for years, tenancy by the 
curtesy and in dower,” any one interested therein may 
filea petition for the admeasurement of any dower 
therein, and for partition of the remainder: Held, 
where plaintiff acquired the curtesy interest of the 
husband in certain real estate, together with an undi- 
vided one-fifth in the remainder, that he may main- 
tain partition against the other owners of the estate in 
remainder.—ATKINSON V. BRADY, Mo., 21 8. W. Rep. 
480. 

83. PARTNERSHIP—Participation in Profits.—The fact 
that one is to receive for his services, and those of his 
family, a proportion of the net profits of the business 
of a firm at a branch store, does not make him a part- 
ner, where other portions of the agreement show that 
no partnership was intended, and particularly where 
such person did not consider himself a partner, and 
the transactionsewith creditors and others were as if 
no partnership existed.—HARRIS V. THREEFOOT, Miss., 
12 South. Rep. 336. 

84. PRINCIPAL AND AGENT.—Where an agent is re- 
quired to exercise care and diligence in ascertaining 
the financial standing and ability of proposed pur- 
chasers, and the principal, relying upon the exercise 
of due care by the agent, and that he has made full in- 
quiry as to the truth of the representations made by 
the purchaser concerning his property and financial 
ability, is induced to sell machinery to an irresponsi- 
ble party on credit, who was actually insolvent, and 
where it appears that the agent exercised no care and 
made no inquiry, he is liable to the principal for the 
loss sustained because of such neglect.—FRICK & Co. 
v. LARNED, Kan., 22 Pac. Rep. 384. 

85. PRINCIPAL AND AGENT.—An agent who invests 
his principal’s money in a corporation and whichis 
largely indebted, without informing her either of his 
membership or of the debt, is guilty of fraud, though 
there may be no actual wrongful intent; andthe prin- 
cipal may recover such sum from the agent in the ab- 
sence of a ratification by her of such investment.— 
STERLING V. SMITH, Cal., 32 Pac. Rep. 320. 


86. PROBATE COURTS—Jurisdiction—Accounts of Sur- 
viving Partner.—Where the partnership accounts be- 
tween a deceased anda surviving partner have not 
been adjusted, the assumption by the probate court of 
jurisdiction of a claim filed by a surviving partner 
against the estate of the deceased partner for moneys 
paid in discharge of certain partnership liabilities was 
improper, as such court has no jurisdiction to adjast 
such partnership accounts, under Const. 1874, art. 








‘ 
7, §15, and as such adjustment was necessary in the 
determination ofthe amount to be allowed on such 
claim.—CHOATE V. O’NEAL, Ark., 21S. W. Rep. 470. 

87. QUIETING TITLE—Res Judicata.—In an action by 
the land-owner to set aside, asa cloud on title, a con- 
tract of sale, a decree dismissing the complaint on the 
ground that the contract was void and constituted no 
cloud, is a complete bar to a subsequent action by de- 
fendant in the first action to enforce the contract 
specifically.—GORDON V. JOHNSON, Colo., 82 Pac. Rep. 
347. 

88. RAILROAD COMPANIES—Construction—Damages.— 
In an action against a railroad company for damages 
from a defective culvert, which caused plaintiff's land 
to be flooded, it was competent for defendant, in de- 
termining the comparative value of the land before 
and after the injury, to show by plaintiff what he re- 
ceived for adjacent lands sold after the flooding.— 
GENTRY V. RICHMOND & D. R. Co., S. Car., 168. E. 
Rep. 893. 

89. RAILROAD COMPANIES—Right of Way—Covenants. 
—The successor of a railroad company by purchase is 
liable for damages for breach of a covenant of the 
right of way deed to its predecessor, providing that the 
grantee should fence the road and forever maintain 
the same, put in cattle guards and wagon crossings 
whenever demanded, and make a wagon and stock 
passageway under the road.—TERRE HAUTE, ST. L. & 
K. C. R. CO. V. COSAND, Ind., 383N. E. Rep 252. 

90. RAILROAD COMPANIES— Elevated Railways— In- 
juries. —Where it appears that there has been no past 
damage to the rental value of property by reason of 
the maintenance of an elevated railway in the street, 
fee damages should not be awarded on the speculation 
that by future changes in the operation thereof the 
benefits received from it will be withdrawn.—SuUTRO Vv. 
METROPOLITAN EL. Ry. Co., N. Y., 33 N. E. Rep. 334. 

91. RAILROAD COMPANIES—Employee—Assumption of 
Risk.— Ashoveler to clear an obstruction from a rail- 
road track does not assume the risk of accident from 
defects in a bridge over which he rides in going to his 
work, where proper care on the part of the company 
would have detected the defects and prevented the ac- 
cident.—CONLON v. OREGON S. L. & U. N. Ry. Co., 
Oreg., 32 Pac. Rep. 397. 

92. RAILROAD COMPANIES—Negligence.—In an action 
by an administrator against arailroad company forthe 
death of his intestate, caused by the negligence of de- 
fendant’s engineer while moving a locomotive on its 
track ina village, it appeared that deceased went on the 
track, walking between the rails, without looking, and 
without stopping to listen,for approaching trains: Held, 
that deceased was guilty of proximate contributory 
negligence, though he were not a trespasser.—LOuIs- 
VILLE & N. R. Co. Vv. HAIRSTON, Ala., 12 South. Rep. 
299. 

98. RAILROAD ‘COMPANIES— Negligence. — Where a 
brakeman, who, through the negligence of the engi 
neer, has been injured in going between cars and at 
tempting to uncouple them while in motion, testifies, 
in an action against the company, that he knew it 
was against the rnles to uncouple cars in motion with- 
out using a stick, and there is nothing to show that 


there ‘vas any necessity to uncouple them at the time | 


and place of the injury, a verdict should be directed 
for defendant, though the particular rule against un 
coupling cars in motion may never have been read to 
plaintiff, and he may have been ignorant of it.— 
RICHMOND & D. R. CO. V. THOMASON, Ala., 12 South. 
Rep. 273. 

94, RAILROAD COMPANIES—Negligence.—In an action 
againsta railroad company to recover for injuries re- 
ceived ata city street crossing, it is error to refuse to 
charge that when the view on approching a crossing i8 
obstructed, and the noise prevents one from hearing 
readily, then there is imposed on plaintiff a greater de- 
gree of care than is required when approaching & 
crossing where there are no such obstacles to sight 
or hearing, since due care by plaintiff is determinel 





tha 
ant 


an ee on oe ae oe ee oe me 





ee ll & 


yn- 
the 


le- 
act 


es 
nd 
le- 


n 


st 


by 
a 





Vou.36 





CENTRAL LAW JOURNAL. 347 











by the cireumstances.—LOUISVILLE, N. O. & TEX. RY. 
Co. V. FRENCH, Miss., 12 South. Rep. 338. 4 

95. RAILROAD COMPANIES—Fires.—Pleadings.— Where 
the complaint against a railroad company alleges that 
defendant negligently suffered fire to escape from its 
right of way and burn plaintiff's ‘‘fences, grass, corn, 
and the soilof his lands,” without his negligence, 
plaintiff is entitled to recover if the evidence shows 
that any of the articles mentioned were so burned; 
and the complaint is good on demurrer.—CHICAGO & E. 
R. Co. V. SMITH, Ind., 33 N. E. Rep. 242. 


96. RAILROAD COMPANIES — Stock Killing. — Under 
Mansf. Dig. § 5588, providing that, when any horse is 
killed by a railroad train, the railroad company must 
post at the nearest station house to the killing a de- 
scription of the horse, and the time and place of kill- 
ing, or forfeit double damages for such killing, the 
posting of such notice in any public place at the station 
house, where it might seen, is a sufficient compliance 
with the statute.—ST. Louis, I. M. & 8. Ry. Co. Vv. 
WRIGHT, Ark., 218. W. Rep. 476. 


97. RAILROAD COMPANIES—Stock Killlng.—an action 
against a railroad for killing stock, being in its nature 
ex delicto, cannot be brought by one person for the 
use of another; and if it is sebrought the rights of usee 
must be disregarded, and recovery allowed only upon 
proof of rights of the nominal plaintiff.—KaNnsas City, 
M. & B. R. Co. V. CANTRELL, Miss., 12 South. Rep. 344. 


98. RAILROAD COMPANIES — Stock Killed— Fences.— 
Under the statute, where a railway has been in opera- 
tion in any county of the State for six months, it is its 
duty to erect and maintain on the sides of its road, 
except at crossings of public roads and within the limits 
of the cities and villages, suitable and amply sufficient 
fences to prevent cattle, horses, etc., from getting on 
the railroad. Gates at farm crossings are a part of the 
inclosure of the railroad, and must be suitable and am- 
ply sufficient to prevent stock from getting on the 
track.—FREEMONT, E. & M. V. R. CO. V. POUNDER, 
Neb., 54 N. W. Rep. 510. 


99. RAILROAD COMPANIES—Contractors—Garnishment. 
—Where subcontractors bring an action against the 
contractors to recover for work in grading a railroad, 
and garnish the railroad company, as a supposed 
debtor of such contractors, plaintiffs are nat estopped 
thereby from bringing another action to recover for 
the same work against such contractors and the rail. 
road company, in the absence of a showing that the 
first suit has gone to judgment in plaintiff's favor.— 
HUNTSVILLE BELT LINE & M.S. Ry. Co. v. Cor- 
PENING, Ala., 12 South. Rep. 295. 


100. REAL ESTATE AGENTS—Commissions.—A real es- 
tate broker, when duly employed to make a sale of 
property, is entitled to his commission when he has 
procured and reported to his principal a party ready, 
able, and willing to purchase upon the owner’s terms, 
although the owner himself really consummates and 
completes the sale.—ScoTT v. CLARK, 8S. Dak.,54.N. W. 
Rep. 538. 

101. RECEIVER—Appointment.—An action ona note 
by a bank against a railroad company is an action 
at law, and the court has no power to appoint a re- 
ceiver for the railroad company, though it consents to 
such appointment, and though the complaint alleges 
thatit is insolvent, that other creditors are threatening 
to sue, that defendant has no property out of which to 
satisfy such judgment, and that the action is brought 
iu behalf of all other creditors willing to come in as 
plaintiffs.—SMITH V. SUPERIOR COURT OF LOS ANGELES, 
Cal. , 32 Pac. Rep. 322. 

102. SALE—Rescission—Rights of Creditors.— Where 
goods sold are actually delivered to the purchaser, 
notice by him, given 15 days later, that he will not ac- 
cept them, does not re-invest the seller with the title, 
as against the purchaser’s creditors, in the absence of 
any steps by the seller to reclaim them until after 
their seizure on attachment as the property of the pur- 
chaser.—COLCORD V. DREYFUS, Okla., 32 Pac. Rep. 330. 





103. SALE — School Board—Ratification. — A school 
district which has received, retained, and used fora 
long period of time school furniture bought for it by 
the members of the school district board, acting sepa- 
rately, without any board meeting, must be deemed to 
have ratified the purchase, and must pay for the prop- 
erty so obtained for its use.—UNION SCHOOL FURNITURE 
Co. Vv. SCHOOL Dist. Co. No. 60, ELK County, Kan., 
32 Pac. Rep. 368. 


104. SALE— Warranty—Defect.—Where a machine is 
purchased which does not meet the conditions of the 
contract, and the defect is one that can be easily re- 
paired, it is the duty ofthe injured party to take rea- 
sonable steps to have the repair made and to make the 
liability of the other as light as possible. Damages 
cannot be awarded upon the assumption that the de- 
fect is to continue indefinitely.— FRICK Co. Vv. FaLk, 
Kan., 32 Pac. Rep. 360. 


105. SHERIFF — Illegal Levy by Deputy. — Where a 
deputy sheriff makes a levy upon property not author- 
ized by the writ of execution, the sheriff is also re- 
sponsible with him for damages. —FRANKHOUSER V. 
CANNON, Kan., 32 Pac. Rep. 380. 


10. TAXATION— Equalization—Notice.— An order of 
the board of equalization finding that a bank has 
omitted property from the list of its taxable property, 
and should be assessed thereon, and directing the as- 
sessor to add such property to its assessment, is not 
an attempt by the board to add property to the list, 
and exercise assessorial powers, but is a direction that 
the assessor make such addition,though the order spec- 
ifies the value of the property to be added, and is au- 
thorized by Pol. Code, § 3681, reyuiring the assessor, at 
the request of the board, to list and assess property 
which he has failed to assess.— FARMERS’ & MER- 
CHANTS’ BANK OF LOS ANGELES V. BOARD OF EQUALI- 
ZATION OF LOS ANGELES, Cal., 82 Pac. Rep. 312. 


107. TaxES—Injunction.—The spreading on the assess - 
ment rolls of a certain increase, made by the board of 
equalization, in the assessment on mortgages, will not 
be restrained, but relief must be sought after an at- 
tempted collection of the tax, and on payment of the 
amount conceded to be due.—GOODNOUGH V. POWELL, 
Oreg., 32 Pac. Rep. 896. 


108. TELEGRAPH COMPANIES—License Tax.—A license 
tax of one dollar per year for each telegraph pole 
erected in a city, imposed by ordinance, is not so un- 
reasonable as to justify the supreme court in inter- 
fering with the discretion of the municipal officers. — 
CITY OF CHESTER V. WESTERN UNION TEL. CO., Pa., 
25 Atl. Rep. 1123. 


109. TRIAL—Instructions.—It is improper for the trial 
judge to refer to a witness’ testimony in scathing 
terms, and to pass such criticisms thereon as are cal- 
culated to impress the jury with his own views of the 
facts.—STERLING V. CALLAHAN, Mich., 54 N. W. Rep. 
495. 


110. TrRusT — Note by Trustee .—G, as trustee, exe- 
cuted a fertilizer note, pledging the crop in payment 
and failed to apply the crép as pledged: Held, in a 
suit by the payee, where the beneficiaries under the 
trust were G’s wife and minor children, who lived 
apart from him, on their own estate, he using and oc- 
cupying the trust estate, and it not appearing that he 
contributed to their support, or that the expenditure 
in suit was necessary, that the capital of the trust 
could not be subjected to the payment of the note.— 
GREEN V. WOOLDRIDGE, Va., 16S. E. Rep. 875. 


111. Usury—Fees of Agent.— Where it appears that 
a loan bearing the highest rate of interest was nego- 
tiated by the agent of the borrower, the fact that such 
agent deducted from the amoynt of the loan certain 
charges for his fees, and the recording of the mortgage 
to secure the loan, will not impute usury to the trans- 
action, even though the mortgage secured the pay- 
ment of the whole sum loaned.—RICHARDSON vy. SHAT- 
TUCK, Ark., 22S. W. Rep. 478. 
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112. VENDOR AND VENDEE—Purchase Money.—After 
default in the last installment of the purchase money 
due under a land contract, the vendor’s conveyance of 
the land to athird person is not such a breach of the 
contract as will enable the purchaser to recover the in- 
stallments already paid, without tendering the last in- 
stallment due.—JOYCE V. SHAFER, Cal., 32 Pac. Rep. 
320. 


113. WaTERS—Obstructions—Hydraulic Mining.—An 
injunction will be granted, at the suit of the United 
States, to restrain hydraulic mining operations, when 
it appears that the dam constructed in connection with 
the impounding works is of wood, standing in the bed 
of a torrential mountain stream, and of necessity is 
liable to be carried away by freshets, so as to discharge 
all the impounded debris into the streams, thereby 
causing great damage to navigation.—UNITED STATES 
Vv. LAWRENCE, U.S. C. C. (Cal.), 53 Fed. Rep. 633. 


114. WILL — Legacy.—Accretion is based upon the 
theory that the title to the thing bequeathed is con- 
veyed, in its entirety, to each and every one of the 
legatees named, and that hence, when one or more of 
the legatees die before the legacy vested, this fact 
leaves the title intact in each of the survivors, in its 
entirety, but with simply fewer persons to share in it 
on partition. The word ‘‘accretion” is not strictly ex- 
act. It should, rather, be ‘‘nondecretion.”—SUCCES- 
SION OF HUNTER, La., 12 South. Rep. 312. 


115. WILLS—Equitable Election.—A devisee cannot, 
while claiming under a will executed under the laws 
of Pennsylvania, seek to defeat its operation as to 
property without the State, given to other devisees, 
because the laws operative there require more wit- 
nesses than do the laws of Pennsylvania.—IN RE CUM- 
MINGS’ ESTATE, Penn., 25 Ati. Rep. 1125. 


116. WILLS—Powers—Sale of Real Estate.—A testator 
devised the residue of his estate to his wife for life, 
‘‘in trust to hold the same, and to collect” the income 
and profits, and apply them to her support, and that 
of their unmarried daughters, and authorized her, as 
executrix, to sell the estate as she deemed most ad- 
vantageous. She renounced her executorship, and an 
administrator with the will annexed was appointed, 
who paid the debts and legacies, and turned the resid- 
uary estate over to her. Thereafter, and as trustee, 
she sold the real estate at public auction: Held, that 
a deed from her conveyed a good title. —MORDECAI Vv. 
SCHIRMER, S. Car., 168. E. Rep. 889. 


117. WILL—Proofs of Foreign Wills.—Where a will 
executed, proved, and admitted to probate in another 
State is presented for record to the probate court of a 
county in this State, in which land belonging to the es- 
tate is situate, and such court, upon the evidence sub- 
mitted, finds and adjudges that the authentication of 
the copy presented for record is sufficient, its adjudi- 
cation thereon cannot be collaterally attacked.—CAL- 
LOWAY V. COOLEY, Kan., 32 Pac. Rep. 372. 


118. WITNESS — Privilege: of.—In a prosecution for 
bastardy, where secondary evidence as to the contents 
of a letter claimed to have been written by the relatrix 
is sought to be introduced, it must be first established 
by competent evidence that the letter was written by 
the relatrix, or signed by her, in addition to satisfact- 
ory proof of the loss of the writing, to entitle a party 
to give secondary evidence as to the contents of such 
letter. Where, in a prosecution for bastardy, a witness 
declines to answer the question as to whether he had 
intercourse with the relatrix, on the ground that his 
answer might render him liable to a criminal prosecu- 
tion, he cannot be required to answer if it reasonably 
appear that the answer would expose him to such pros- 
ecntion, or if the fact upon which he is interrogated 
would lead to his conviction of a crime.—STEVENS v. 
STATE, Kan., 32 Pac, Rep. 350. 








ABSTRACTS OF DECISIONS OF MISSOURI 
COURTS OF APPEAL. 


ST. LOUIS COURT OF APPEALS. 


EXPRESS COMPANIES—Liability of.—Where a person 
who delivers money to an express company consigned 
to another subsequently requests the company to re- 
turn it to him, because the consignee has changed his 
place of abode, and is assured by the company that 
the money will be returned to him, and that he can 
safely send other money tothe same amount to the 
consignee, and acting upon such assurance does so 
send it, he is entitled to recover from the company for 
a failure to return the money to him, they having de- 
livered it to the consignee. —Aftirmed. ALDER-GOLD- 
MAN COMMISSION COMPANY V. ADAMS EXPRESS CoM- 
PANY. 

INJUNCTION— Covenants in Leases. — Alterations of 
Use.—In a suit to enjoin defendant from using certain 
offices for the purpose of transacting the business of a 
justice of the peace, because there was a covenant in 
the lease that the rooms let were to be used ‘‘as real 
estate and conveyance offices: Held, that this was not 
such an essential and sifbstantial alteration in the 
mode of use as to constitute a breach. Reversed.— 
WHITE v. KANE. 

JOINT STOCK COMPANIES—Liability of Shareholders.— 
In a suit against a joint stock corpany and defendant 
shareholders of the company to recover the value of 
material furnished the company for the construction 
of a building which was necessary to and was after- 
wards used in connection with its business: Held, 
that each subscriber or contributor to the funds of the 
company, who becomes such with intent to participate 
in the profits, becomes chargeable as partner, if it 
appears that the company orgaanized actually engaged 
in the proposed business, under circumstances not 
prohibited by the articles of association. In case ofa 
subscriber, actual payment of his subscription in 
whole or in part is not essential to make him charge- 
able as partner, unless the right to participate in the 
profits is made dependent, by the articles, upon the 
antecedent payment of his subscription in whole or in 
part. Reversed.—HUNNEWELL V. CANNING Co. 

JUDGMENT—Confession — Sufficiency of Statement.— 
In a suit wherein plaintiff, an attaching creditor, 
seeks to postpone the lien of an execution on a judg- 
ment rendered by confession, to the lien of his attach- 
ment, onthe ground that statement of indebtedness 
contained inthe confession of judgment is not suffi- 
cient under the statute: Held, that as it stated the 
subject-matter of sale which formed consideration of 
the note upon which judgment was rendered and also 
the date of sale and the agreed price, it furnished to 
every creditor a substantial clew to investigate the 
adequacy of the consideration, and good faith of 
transaction and prevented the possibility of shifting 
the consideration to something else, and is therefore 
sufficient. Affirmed.—TEASDALE COMMISSION COMPANY 
v. VAN HARDENBOURG. 

JURISDICTION OF APPELLATE COURT—Construction of 
Revenue Laws.—Whether a tax assessed by a drainage 
district and extended onthe general tax book of the 
county can be enforced by the county collector isa 
question that necessarily involves the construction of 
the revenue laws of the State, and makes a case of 
which the supreme court has exclusive appellate 
jurisdiction. Transferred to supreme court. — STATE 
v. ANGERT. 


MECHANIC’S LIEN—Justice of the Peace—Jurisdiction. 


| —Inasuit upon a mechanic's lien before a justice of 


the peace, wherein all original parties thereto, includ- 
ing original contractor, where non-residents of the 
county where suit was instituted, defendants not 
being served, constructive notice being given them un- 
der Sec. 6163 R. S. 1889, specialjudgment was rendered 
against the property: Held, that justice had jurisdic- 
tion. Reversed.—SCHULTZ V. LARKIN. 
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